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IN THE SUPREME COUIfy'

---A--*__

OF THE
STATE OF IDAHO
CHAUNCEY JACK PLATZ,

.. COpy

Petitioner-Res pondent,

u - A 2012

VS.

Respondent-Appellant.

----------App aled from th District Court of the con
Judicial District of the tate of Idaho, in
and for the County of Latah

HO . JOHN R. STEG

R, DISTRICT JUDGE

SO
JAMES E. JO
ATIORNEY FOR RESPO DENT
EDWIN L. LIITENEKER
Sp cial Deputy Attorney Gen ral

ATIORNEY FOR APPELLANT
Fil d this __ day of _ _ _ _

- J'

PH

2012.

W. KENYO ,CL RK

By __________
D puty
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COURT OF THE SECOND JUDICIAL
STATE

IDAHO, IN AND FOR

IN
MATTER OF THE DRIVER'S
)
LICENSE SUSPENSION OF CHAUNCEY )
JACK PLATZ
)
)
)
CHAUNCEY JACK PLATZ,
)
)
Petitioner-Respondent,
)
)
v.
)
)
STATE OF IDAHO, DEPARTMENT
)
OF TRANSPORTATION,
)
)
Respondent-Appellant.
)
)

COUNTY

SUPREME COURT NO. 39805-2012

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Second Judicial District of the State of Idaho,
in and for the County of Latah
HONORABLE JOHN R. STEGNER
District Judge

EDWIN LITTENEKER
SPECIAL DEPUTY ATTORNEY GENERAL
322 MAIN STREET
LEWISTON,ID 83501

JAMES E. JOHNSON
604 SOUTH WASHINGTON ST. #3
MOSCOW, ID 83843

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

T ABLE OF CONTENTS
Register of Actions (August 1,2011- April 6, 2012) .............................. ..

.............. 6

Ex-Parte Motion for Stay, Pending Findings of Fact, and Appeal of Such Findings
(August 1, 2011) ............................................................................................................................ 8
Motion to Dismiss Exparte Motion for Stay Pending Findings of Fact & Appeal of
Such Findings (August 1, 2011) ................................................................................................ 14
Memorandum in Support of Motion to Dismiss Ex Parte Motion for Stay Pending
Findings of Fact and Appeal of Such Findings (August 1,2011) ........................................ 16
Court Minutes (August 3,2011) Motion to Dismiss Rescheduled by Telephone
Conference Pursuant to Rule 7(b)(4), LR.C.P ......................................................................... 21
Court Minutes (August 4, 2011) Petitioner's Motion for Stay and Respondent's
Motion to Dismiss Rescheduled by Telephone Conference Pursuant to Rule 7(b)(4),
LR.C.P ............ :.............................................................................................................................. 22
Order Granting Ex-Parte Motion for Stay (August 4,2011) ................................................. 23
Petition for Judicial Review (August 11, 2011) ....................................................................... 27
Motion for Stay, Pending Judicial Review (August 12,2011) .............................................. 30
Order for Stay, Pending Judicial Review (August 16, 2011) ................................................ 34
Notice of Lodging of Agency Record (August 24,2011) ....................................................... 37
Agency Record (September 2, 2011) ...........................................................:............................. 40
Notice of Filing Transcript (September 30, 2011) ................................................................. 109
Order Setting Briefing Schedule (October 19, 2011) ............................................................ 111
Petitioner's Memorandum in Support of Petition (November 4,2011) ............................ 114
Brief of the Idaho Transportation Department (November 28, 2011) ............................... 126
Petitioner's Reply Brief (December 23, 2011) ........................................................................ 149
Court Minutes (January 11, 2012) Appellate Argument.. ................................................... 154
Memorandum Decision (March 2, 2012) ............................................................................... 155
TABLE OF CONTENTS

Notice of Appeal (March 20, 2012) ......................................................................................... 167
Clerk's Certificate Re: Exhibits .....................................................
Clerk's Certificate ............................................................................ .

.. .. 172
.. ..... 173

Certificate of Service................................................................................................................. 174

TABLE OF CONTENTS

INDEX
Agency Record (September 2, 2011)..................

................................................................. .40

Brief of the Idaho Transportation Department (November 28, 2011) ............................... 126
Certificate of Service ................................................................................................................. 174
Clerk's Certificate Re: Exhibits ............................................................................................... 172
Clerk's Certificate ..................................................................................................................... 173
Court Minutes (August 3,2011) Motion to Dismiss Rescheduled by Telephone
Conference Pursuant to Rule 7(b)(4), LR.C.P......................................................................... 21
Court Minutes (August 4,2011) Petitioner's Motion for Stay and Respondent's
Motion to Dismiss Rescheduled by Telephone Conference Pursuant to Rule 7(b)(4),
LR.C.P ........................................................................................................................................... 22
Court Minutes (January 11, 2012) Appellate Argument.. ................................................... 154
Ex-Parte Motion for Stay, Pending Findings of Fact, and Appeal of Such Findings
(August 1, 2011) ............................................................................................................................ 8
Memorandum Decision (March 2, 2012) ............................................................................... 155
Memorandum in Support of Motion to Dismiss Ex Parte Motion for Stay Pending
Findings of Fact and Appeal of Such Findings (August 1,2011) ........................................ 16
Motion for Stay, Pending Judicial Review (August 12,2011) .............................................. 30
Motion to Dismiss Exparte Motion for Stay Pending Findings of Fact & Appeal of
Such Findings (August 1, 2011) ................................................................................................ 14
Notice of Appeal (March 20, 2012) ......................................................................................... 167
Notice of Filing Transcript (September 30,2011) ................................................................. 109
Notice of Lodging of Agency Record (August 24,2011) ....................................................... 37
Order for Stay, Pending Judicial Review (August 16,2011) ................................................ 34
Order Granting Ex-Parte Motion for Stay (August 4,2011) ................................................. 23
Order Setting Briefing Schedule (October 19, 2011) ............................................................ 111
INDEX

4

Petition for Judicial Review (August 11, 2011) ....................................................................... 27
Petitioner's Memorandum in Support of Petition (November 4,2011) ............................ 114
Petitioner's Reply Brief (December 23, 2011) ........................................................................ 149
Register of Actions (August 1,2011 _ April 6, 2012) ............................................................... 6

INDEX

Date: 4/16/2012

District

Time: 02:58 PM

ROA Report

Page 1 of 2

Latah

User: RANAE

Case: CV-2011-0000795 Current Judge: John R. Stegner
Chauncey Jack Platz vs. Idaho Transportation Department

Chauncey Jack Platz

VS.

Idaho Transportation Department

Date

Code

User

8/1/2011

NCOC

SUE

New Case Filed - Other Claims

SUE

Filing: L3 - Appeal or petition for judicial review or John R. Stegner
cross appeal or cross-petition from commission,
board, or body to district court Paid by: johnson
Receipt number: 0187178 Dated: 8/1/2011
Amount: $88.00 (Cashiers Check) For: Platz,
Chauncey Jack (plaintiff)

MOTN

SUE

Ex Parte Motion for Stay Pending Findings of
Fact, and Appeal of Such Findings

John R. Stegner

APER

SUE

Plaintiff: Platz, Chauncey Jack Appearance
James E. Johnson

John R. Stegner

MOTN

SUE

Motion to Dismiss ExParte Motion for Stay
Pending Findings of Fact and Appeal of Such
Findings

John R. Stegner

MEMO

SUE

Memorandum in Support of Motion to Dismiss Ex John R. Stegner
Parte Motion for Stay Pending Findings of Fact
and Appeal of Such Findings

HRSC

TERRY

Hearing Scheduled (Motion to Dismiss
08/03/2011 04:00 PM) Ed Litteneker 746-0344
John Anderson 882-1357

John R. Stegner

NTCC

SUE

Notice Of Telephone Conference Call

John R. Stegner

CO NT

TERRY

Continued (Motion to Dismiss 08/04/2011 11 :00 John R. Stegner
AM) Ed Litteneker 746-0344
Jay Johnson 208-596-0877

DCHH

TERRY

District Court Hearing Held
Court Reporter: Sheryl L. Engler
Number of Transcript Pages for this hearing
estimated: less than 10 pages

John R. Stegner

CTMN

TERRY

Court Minutes

John R. Stegner

DCHH

TERRY

Hearing result for Motion for Stay scheduled on John R. Stegner
08/04/2011 11 :00 AM: District Court Hearing Hel(
Court Reporter: Sheryl L. Engler
Number of Transcript Pages for this hearing
estimated: less than 20 pages

CTMN

TERRY

Hearing result for Motion to DislJliss scheduled
on 08/04/2011 11 :00 AM: Court Minutes Ed
Litteneker 746-0344
Jay Johnson 208-596-0877

John R. Stegner

ORDR

TERRY

Order Granting Ex Parte Motion for Stay

John R. Stegner

8/11/2011

PETN

SUE

Petition for JUdicial Review

John R. Stegner

8/12/2011

MOTN

SUE

Motion for Stay, Pending Judicial Review

John R. Stegner

8/16/2011

ORDR

SUE

Order for Stay, Pending Judicial Review

John R. Stegner

8/24/2011

NOTC

MAGGIE

Notice of Lodging of Agency Record

John R. Stegner

9/1/2011

NOTC

SUE

Notice of Estimate of Transcript Cost

John R. Stegner

9/2/2011

MISC

SUE

Agency Record

John R. Stegner

9/30/2011

NOTC

SUE

Notice of Filing Transcript

John R.

8/2/2011

8/3/2011

8/4/2011

Judge
John R. Stegner

Stegn~r

OOG

Date: 4/16/2012

User: RANAE

Time: 02:58 PM

ROA Report
Case: CV-2011-0000795 Current Judge: John R. Stegner

Page 2 of 2

Chauncey Jack Platz

Chauncey Jack Platz

VS.

VS.

Idaho Transportation Department

Idaho Transportation Department

Date

Code

User

10/12/2011

HRSC

TERRY

Hearing Scheduled (Appellate Argument
01/11/201204:00 PM)

John R. Stegner

10/19/2011

ORDR

SUE

Order Setting Briefing Schedule

John R. Stegner

11/412011

MEMO

SUE

Petitioner's Memorandum in Support of Petition

John R. Stegner

11/28/2011

BREF

SUE

Brief of the Idaho Transportation Department

John R. Stegner

12/23/2011

BREF

SUE

Petitioner's Reply Brief

John R. Stegner

1/1112012

DCHH

TERRY

Hearing result for Appellate Argument scheduled John R. Stegner
on 01/11/2012 04:00 PM: District Court Hearing
Held
Court Reporter: Sheryl L. Engler
Number of Transcript Pages for this hearing
estimated: less than 60 pages

CTMN

TERRY

Hearing result for Appellate Argument scheduled John R. Stegner
on 01/11/2012 04:00 PM: Court Minutes

3/2/2012

MEMO

SUE

Memorandum Decision

John R. Stegner

3/22/2012

NTOA

RANAE

Notice Of Appeal

John R. Stegner

BNDC

RANAE

Bond Posted - Cash (Receipt 193183 Dated
3/22/2012 for 68.25)

John R. Stegner

MISC

RANAE

S.C. - Notice of Appeal Filed (T)

John R. Stegner

4/6/2012

Judge
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James E. Johnson
604 S. Washington St., #3
Moscow, Idaho 83843
Telephone: (208) 882-1357
Fax: (208) 882-1362
ISB #6383
Attorney for the Driver

IN THE DISTRICT COURT OF THE SECOND JUDICIAL
STATE OF IDAHO, IN AND FOR THE COUNTY

C JACK PLATZ
Petitioner,
v.

IDAHO TRANSPORTATION
DEPARTMENT,
Respondent.

)
)
)
)
)

)
)
)

THE

Case Number CV-20l1-_ _ __
Idaho DL # JA387223C
EX-PARTE MOTION FOR STAY,
PENDING FINDINGS OF FACT
AND APPEAL OF SUCH FINDINGS
Fee Category: L3
Fee: $88.00

Petitioner, through his attorney, moves the Court for entry of an order staying the
execution of the suspension of the driving privileges of the Petitioner. This motion is
made pursuant to I.C §67-5274.
The Petitioner was charged with Driving Under the Influence on June 26, 2011.
He requested and was granted a hearing of his Administrative License Suspension; the
hearing was held July 18, 2011. The Petitioner contests the suspension based on
improper law enforcement procedure prior to the administration of the evidentiary
breath test. Specifically, the Petitioner contends that the fifteen minute waiting may
EX-PARTE MOTION FOR STAY, PENDING FINDINGS OF FACT, AND APPEAL
OF SUCH FINDINGS

1

008

have not been complied with, and if it were a complete
not adequately observe the Petitioner as required by

minutes, the officer did
operating procedures.

At the time of the hearing, Petitioner asked that additional evidence be
submitted, namely, a dispatch log sheet which supports his argument of the time of the
observation (or lack thereof) period. Hearing Officer Skip Carter suggested that the
video of the event would be instructive. He allowed, under the rules for such hearings,
an additional fifteen days for additional evidence and argument. (The Hearing Officer's
allowance for "argument" was verbal; the letter confirming additional time only stated
"additional evidence." Petitioner is relying on the the verbal assurance of the Hearing
Officer.)
Petitioner submitted additional evidence and argument by fax transmission on
July 26, 2011. The DVD of the stop and arrest was mailed on that date (US. Mail,
overnight delivery, probable delivery date July 28, 2011). Also on that date, Petitioner
filed (by fax) a motion to stay the suspension. That motion was denied by order issued
on July 27, 2011. See exhibit A, attached.
Although the Petitioner has not received any confirming notice of the suspension
of his privileges, he presumes that his privileges are suspended, pursuant to the notice
given to him by the arresting officer, pursuant to I.e. 18-8002 and I.e. 18-8002A, and
that the suspension was effective July 27, 2011. See Exhibit B, "Suspensicn Advisory."
attached.
EX-PARTE MOTION FOR STAY, PENDING FINDINGS OF FACT, AND APPEAL
OF SUCH FINDINGS
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Petitioner cannot appeal the finding of the Hearing Officer regarding a Finding
Fact and Conclusion of Law regarding the

because he has not received

any such ruling. Rather, Petitioner appeals the order of the Hearing Officer issued July
27,2011 regarding a proposed Stay. The Petitioner is in a position where he cannot
appeal a final order, yet his privileges (which he needs in order to work as a truck
driver) are suspended. Because he needs such a stay in order to work, the impact of the
denial of such a stay is highly important.
Furthermore, the Petitioner submits that should the Hearing. Officer rule against
him in his Findings of Fact and Conclusions of Law, the Petitioner will appeal such
findings to this Court, and will again ask for a stay of whatever suspension is in place.

In the meantime, a stay of such suspension would comport with Due Process due to the
Petitioner, in addition to having the practical effect of allowing him to work.

Therefore, the Petitioner prays that the Court issue a Stay pending the Findings
of Fact and Conclusions of Law, and the possible appeal of such Findings.

Dated this 31st day of July, 2011.

E. Johnson

attorney for Mr. Platz

EX-PARTE MOTION FOR STAY, PENDING FINDINGS OF FACT, AND APPEAL
OF SUCH FINDINGS
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3

IN THE IDAHO TRANSPORTATION DEPARTMENT
STATE OF IDAHO
In the Matter of the
Driving Privifeges of

File No. 657000082278
Idaho 01. No. JA387223C

PLATl, CHAUNCEY JACK

ORDER

The petitioner's request for a stay of Idaho Code §18-8002A suspension is respectfully denied. Idaho Code §188002A(5)(b) provides that within 5 business days following service of a notice of suspension the peace officer
shall forward to the Department a copy of the completed notice of suspension form, duplicate original or certified
copy of the results of all tests for alcohol concentration. and a sworn statement of the officer. All requisite
documents were submitted in the slop. arrest, and evidentiary testing of CHAUNCEY JACK PLATZ. Any
extension granted or for any othercause shown to initiate the rescheduling of the hearing shall not operate as a
stay of the suspension and any temporary permit shall expire 30 days after service of the notice of suspension.
Therefore, the request for additional discovery items shall not be a reasonable basis for staying the suspension.

DATED this 27th day of JULY 2011.

SKIPCA
Administrative Hearing Examiner

Exhibit _ _ __

Oil
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LAT~t;-l

[2IJ¢LG
~
Time of Arrest

D~teOAffest

County of Arrest

0Al1 A

Driver's License Number

License Class

State

~~~~--------------

Operating CMV?

0

Yes

0

Transporting Hazmat?

1

)gf N
Yes

1. I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence of
alcohol. dmgs, or other intoxicating substances. You are required by law to take one or more evidentiary testis) to detelmine the
concentration of alcohol or the presence of dmgs or other intoxicating substances in your body. After submitting to the test(s) you may,
when practical, at your own expense, have additional test(s) made by a person of your own choosing. You do not have the right to talk to
a lawyer before taking any evidentiary test(s) to detennine the alcohol concentration or presence of dmgs or other iI1.ro~s\lbstances
in your body.
\
I " ~"" 1).'i~J ~ I

[.:·VL!iBll

1:

2. If you refuse to take or complete any of the offered tests pursuant [0 Section 18-8002, Idaho Code:
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
8. You have the right to submit a written request within seven (7) days to the Magistrate Court of UTA~
County for~a
hearing to show cause why you refused to submit to or complete evidentiary testing and why your driver's licen . shauld.l;l£lt~
1
.~~-,., .• ..-,......-.suspende d.
................ __
C. If you do not request a hearing or do not prevail at the bearing, the court will sustain the civil pen..'!lty.. an1:fyouf license wilr
suspended with absolutely no driving privileges for one (1) year if this is your first refusaJ;.anlfiwo (2) years
is
refusal within ten ( 10) years.
//
~

p

~

.

"J

/

3. If you take and fail the evidentiary tesl(s) pursuant to Section 18-8002A, Idaho Code:
.~
A. r will serve you with this NOTICE OF SUSPENSION that becomes effective thirty (3
)L~;-fLQn1.111uatc..of.scr~ this notice
suspending your driver's license or driving privileges. If this is your first t1lilure of an evidentiary test witbin the last five (5) years,
your driver's license or driving privileges will be suspended for ninety (90) days with absolutely no driving privileges of any kind
during the first thirty (30) days. You may request restricted non-commercial driving privileges for the remaining sixty (60) days of the
suspension. Restricted driving privileges will not allow you to operate a commercial motor vehicle. If this is not your first failure of an
evidentiary test \vithin the last five (5) years, your driver's license or driving privileges will be suspended f()r one (I) year with
absolutely no driving privileges of any kind during that period.
B. You have the right to an administrative hearing on the suspension before the Idaho Transportation Department to show cause why
you failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writing and
received by the department within seven (7) calendar days from tbe date of service of this NOTICE OF SUSPENSION. You also
have the right to judicial review of the Hearing Officer's decision.
4. If you become enrolled in and are a participant in good standing in a drug court approved by the supreme court drug couli and mcntal
health court coordinating committee under the provisions of chapter 56, title 19, Idaho Code, you shall be eligiblc t()r restricted noncommercial driving privileges for the purpose of getting to and from work, school or an alcohol treatment program, which may be granted
by the presiding judge of the drug court, provided that you have served a period of absolute suspension of driving privileges of at least
forty-five (45) days, that an ignition interlock device is installed on each of the motor vehicles owned or operated, or both, by you and that
you have shown proof oftinancial responsibility.

NOTICE OF SUSP.ENSION If you have failed the evidentiary
test(s), your driving privileges are hereby suspended per #3 above,
commencing thirty (30) days from the date of service of this notice.
I f a blood or urine test was administered, the department may serve a
Notice ofSllspension upon receipt of the test results.

of Service:

~!~
---------.. --------------~

This Suspension for Failure or Refusal of the Evidentiary Test(s) is separate from any other Suspension ordered
by the Court. Please refer to the back of this Suspension Notice for more information.

White Copy .. If failure - to ITO; if refusal - to Court

Yellow Copy - to Law Enforcement

Pink Copy - to Court

Goldenrod Copy - to Driver
I
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For Refu$;:d of EvidentiaOi Testing {pursuant to Section 18-8002, Idaho Codel
- You have the right to submit a written reljuest within ,C\'cn (7) days to the Magistrate Court inuicateu on the face of this notice for a hearing to shnw cause why
you refused to submit to or l'oll1picfe ..:viu..:ntiary testing. This is your upportunity to show cause why you refused to submit or t:lileu to complete evidentiary
testing and why your drher's license should not he suspended.
..\ IIf<sring request for
be 'Hlbmitlcd to the
Court.
If you fail 10 request a hearing or do no! prevail at the hearing. you are subject to d '5250 civil penalty and the court will suspend your drher's license andior
driving privi leges with absolutely no driving pnvi leges for lme ( I ) year for your tirst offense, or for twn (2) years for your second otTense \V irhill ten ( I 0) ycar~
(unless you meet,lhe provisions llfparagraph 4 as noted in the SU!ipension Advisory on the rt:verse side).

For Failing Evlck!ntla!'y TIl!5tlng (Pursuant to Section 18-8002A, Idaho Code)
You have been served this .VOIiee u/Slispellsioll by a peace onicer v,'ho had reas!lIlablc grounds to believe that you were operating a n:hicle \\hilc intoxicated.
Allcr submilting to the testIs). you may. when practicable. have additional tests conducted at your OWIl expense.
If you take the evidentiary tesl(s) ,md the results indicate an ak(11101 conccntration of .OR or greater (.02 or greater if you arc under ~ I ) cats of Jgc). nr the
presence of drugs clf Dther intoxicating sllbstanccs in violation of the provisinn:; of Sections I R-X004, I R-S004C, and 1S-lWO(',. Idaho Cude, the peace omcer
shall:
I. Serve you with this Volic'" ,;( .1,'lIspt!lIsi<lll. \\ hich becomes effectiVe' thirty (..Hl) days after thl! date elf <;ervice indicated on the revefse side of this notice.
Failure ,)1' an evidentiary tcst.\ ill result in a ninety (9()) day suspcnslllO of driving priv ileges, with ah~olutcly no driving privileges during the first thirty (10)
days of 'iuspension. You may request restricted driving privileges during Ihe tinal sixty (liD) days llfthe suspension. If this is nol your firsl failure of an
evidentiary test within the last tivc (5) years. all of your driving privileges will be suspended for llne (I) year with absolutely no driving pri\ikges of any
kind (unless you meet the provisions oflJaragraph 4 as noted in the Suspension Advisory on the reverse side).
1. If you were operating or 111 physical eOnlrol nfa coml11c:rcial vehicle lind the evidential) test results indicate an alcohol cOllcc:ntration of:
A. .04 to less than .OR. your commercial driving privileges will be suspended for ninety (90) days. You will have absolutely no commercial driving
privileges of any kind.
B. .OR or greater (.02 Of greater if you arc under 21 years of age), or test results that indicate the presence of drugs or other intoxicating substances. all of
your driving privileges will be ~uspellded for ninety (90) days. with possible non-commercial driving privileges for the final si;.;ty (1i0) days of the
suspension. You will have absolutely no commercial driving privi leges of any kind during the full ninety (90) day suspension.
C. If this is not your first failure of an evidentiary test within the las! tive (5) years, all of your driving privileges will be suspwded for one (I) year and
you will have absolutely no driving privileges of any kind (unless you meet the provisions of paragraph 4 as noted in the Suspension Advisory on the
reverse side).

Hearing Request for FaUul'! of Evidentiary Test
You have the right to request an administrative hearing on the suspension before the Idaho Transportation Department. Your request must be made in
writing and be received by the department no later than seven (7) calendar days after the date of service of this Notice o(Suspension. The request must state
the issues Intended to be ral~ lit the hearing, and must include your name, date of birth, driver's license number, date of arrest, and daytime telephone
number because the hearing will be held by telephone. The burden of proof, by preponderance of evidence, shall be upon the driver as to the issues raised in the
hearing, pursuant to Section \S-SOO2A(7), Idaho Code,
(fyou r::quest a hearing, it shall be held within twenty (20) days of the date the hearing request was received by the Idaho Transportation Department (Section
IS-8oo2A, Idaho Code). If you do nul r~qll~st an administrative hearilll( within seven (7) days of service of this Notice a/Su.'pensioN, )'our right 10
l'ontest the susp('nsion is waived. Thi~ suspension is separate and ;lpaTI from any mspension that may h,' ordered by the cnurl as a resull of any
criminal charges that may be brought against )011.

Judicial Review
You may appeal the decision of the Hearing Officer by seeking judicial review to the District Court (Section IS-Soo2A, Idaho Code). Your appeal must be
filed as a civil proceeding in the District Court, pursuant to Chapter 52. Title 67, Idaho Code.
Restricted Driving Permits
If your driving privileges are suspended for a period of ninety (90) days pursuant to Section I S-SOO2A, Idaho Code. you may request restricted driving
privileges for the final sixty (60) days of the suspension (IDAPA Rule 39.02.70.) Restricted driving privileges will not allow you to operate a commercial
motor vehIcle. You may make your written request for restricted driving privileges at any time after the serv'ice of this Notice o/Suspension.
Reinstatement Requirements
Before being reinstated on this suspension. you will be required to pay a reinstatement fee. Any other suspension imposed by the court for this offense will
require an additional reinstatement fee.

iTorequest~an-admbjjitratlv;-he~ringor-appjy'ior-a-re!ltrlctflfdrivlng·permii-relatlng·t(j·-an-administrati;;Ucense·----

;slIspension ror faWna evidentiary testing:

-.-.

i • Make your request in writing, including a daytime telephone number, to the Idaho Transportation Department, Driver
e
o

Services Section, PO Box 7129, Boise ID 83707-1129, or
Fax your request to Driver Services at (208) 332-4124, or
Email your request to DriverRecords@itd.idaho.gov

lfyou have questions or need additional information regarding this notice or your driving privileges, call Driver
Services at (2.Q~) 3l4~/P3~.

0 13·
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322
PO Box: 321
Lewiston, Idaho 83501
Telephone: (208) 746-0344
Facsinlile: (208) 798-8387
No. 2297

Petitioner,
VS.

)
)

IDAHO TRANSPORTATION,
DEPARTMENT,

)
)
)
)

Respondent.

Case No.

)
)
)
)

1 -00795

COMES NOW the Department of Transportation, by and through Special Deputy
Attorney General Edwin

Litteneker, its attorney of record, and moves the Court for an Order

Dismissing the Exparte Motion for Stay pending Findings of Fact & Appeal of Such Findings.
This motion is based upon the following:
1.

The Court has been asked exparte to stay the suspension of Mr. Platz's driving

privileges pending a Hearing Officer's decision in an Administrative License Suspension
proceeding conducted by the Idaho Transportation Department (lTD).

A decision in the

Administrative suspension afMr. Platz Driving Privileges has not yet been made.
2.

Mr. Platz has failed to exhaust his administrative remedies.

MOTION TO DISMISS
EXPARTE MOTION FOR
STAY PENDING FINDINGS
OF FACT & APPEAL OF
SUCH FINDINGS

1
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2
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1'1 L

TTENEI{ER
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3

to

for

3.

3

an
4.

Mr. Platz has remedies at

stay of a potential suspension awaiting the

5.

This Motion

other
"'»leW,,,

on

a

to seek a

Officer's decision.
§ 67-5271,

12(b)(1),

the

12(b)(6),
day

August 2011.

fflt46f

Edwin L. Litteneker
Special Deputy Attorney General

I DO HEREBY CERTIFY that a true
.t\nd correct copy of the foregoing
Document was:
Mailed by regular first class mail,
And deposited in the United States
Post Office

L

Sent by facsimile

_ _ Sent by Federal Express, overnight
Delivery

- - Hand delivered
To:

James E. Johnson
604 S. Washington St., #3
Moscow, Idaho 83843
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Litteneker
Attorney General
322 Main Street
PO Box: 321
Lewiston, Idaho 83501
Telephone: (208) 746-0344
Facsimile: (208) 798-8387
No. 2297

C. JACK PLATZ,

Petitioner,
VS.

IDAHO TRANSPORTATION
DEPARTMENT,
Respondent.

No.

)
)
)
)
)
)
)
)
)
)

11~00795

IN SUPPORT
OF MOTION TO DISMISS

EX

MOTION FOR

STAY PENDING FINDINGS OF FACT
& APPEAL OF SUCH FINDINGS

COMES NOW the Deprutment of Transportation, by and through Special Deputy
Attorney General Edwin L. Litleneker, its attorney of record, and offers this Memorandum in
Support of its Motion to Dismiss.
C. Jack Platz has filed an Ex Parte Motion for Stay Pending Findings of Fact, and Appeal
of Such Findings with the Court on August 1, 2011. At the time of filing the Motion for a Stay,
no final decision had been made by the Idaho Transportation Department in regards to the
suspension ofMr. Platz's driving privileges.

MEMORANDUM IN SUPPORT
OF MOTION. TO DISMISS
EX PARTE MOTION FOR
PENDING FJNDINGS OF FACT,
&. APPEAL OF SUCH FINDINGS
I
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Exparte Motion for a Stay

YV"UU>ALW

a

AL'-".UV'VL

of factual representations of Counsel

of an affidavit

or

which are not

for

3

u~"J"H'-'

not be

considered by the Court.
Neither is the Petition
by

U'-&JlV.!<U

Review of an administrative action

III

fonn

84(b).

Platz asks the

a

without

any statutory authority, The grctllting

a Stay by the C01:trt is discretionary " ... the reviewing court may order, a Stay upon appropriate
temlS" IC. § 67-5274.
There is no final decision of the Department's Hearing Officer ripe for the Court's'
review,

I.e. § 67-5270.
No final agency action has occurred in connection with \1r. Platz's Driving Privileges.

Without final agency action the Court is deprived of jurisdiction to enter any order in any action
termed "Judicial Review".

Further, the Court does not have jurisdiction to review any

"interim"or interlocutory order of the Department's Hearing Officer,
The review of the Hearing Officer's decision provides an adequate remedy for Mr. Platz,

I.e. § 67-5271.
The Driver suffering a suspension of their Driving Privileges is required to first exhaust
the Administrative :remedies available to her,

I.e. § 67-5271 and then timely file a Petition for

Judicial Review of the Department's Administrative action, I.e. § 67-5273.
There is no administrative determination yet ripe for judicial review, neither is there a
decision whicll can be judicially reviewed at this time.

A review of the Hearing Officer's

MEMORANDUM IN SUPPORT
OF MOTION TO DlSMISS
EX PARTE MonON FOR
PENDING FINDL'lGS OF FACT,
&; APPEAL OF SUCH FINDINGS
:2

1

20

L TTE

decision to

98

a stay is not an order which can be reviewed

7

There is no

appropriate exception to the
The Idaho Administrative Procedures Act requires that the full gamut of administrative
remedies be exhausted before judicial review can be sought, I.e. § 67-5271. State Dept. of

Agriculture ex rei.

TrmnOI1:111

Indem, Fund v. Curry Bean Co. Inc., 139

789, 86

503

(2004).1
It is essential to the Court's exercise of Judicial Review that the Court acknowledge

defer to the administrative process created by the legislature and lTD and that there ·'be the sense
of comity for the quasi judicial functions" of ITO, see White v. Bannock County Commissioners,
139 Idaho 396, 40280 P.3d, 332, 338 (2003).
Should Mr. Platz prevail in his hearing challenging the circumstances of the conduct and
circumstances of breath alcohol testing, then no administrative action is likely available for

review, however, in the interim, a stay should not be issued by the Court. 2

I

I.e. § 67-5271 provides:

EXHAUSTION OF ADMINISTRATIVE REMEDIES.
(1) A person is not entitled to judlcia! review of an agency action until that person has exhausted all
administrative remedies required in this chapter.
(2) A preliminary, procedural, or intermediate agency action or ruling is immediately reviewable ifIevi.ew
the fmal agency action would not provide an adequate remedy.

of

There is nothing for the Court to review at this time.
2

The APA requires an exhaustion of the "full gamut" of administrative remedies before judicial
review may be sought. I.e. § 67-5271, Petersen v. Franklin County, 130 Idaho 176, 185,938 P.2d
1214, 1223 (1997) (quoting Grever v. Idaho TeL Co., 94 Idaho 900, 903, 499 P.2d 1256, 1259
(1997)); see also Regan v. Kootenai County, 140 Idaho at 724, 100 P.3d at 618, Westway Constr.,
Inc. v. Idaho Transp. Dep't. 139 Idaho 107, 111,73 P.3d 721,725 (2003).

Lochsa Falls, L.L.C. v. State. 147 Idaho 232, 207 P.3d 963 (2009).
MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS
EX PARTE MOTION FOR
PENDING FINDINGS OF FACT,
&. APPEAL OF SUCH FINDINGS
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be entitled to a stay of ITD's decision to suspend
1.-""",1'-'lJll",

a

U""'~")j,vu

to suspend

driving privileges.

not

enter any order affecting the disqualification of Mr. Platz's driving privileges

has

completed its administrative process.
12(b)(1) or

subject matter jurisdiction,
has failed to state a claim upon

the Court can act.

Court should not exercise its jurisdiction to determine what remedy is appropriate
a driver when the

has not yet exhausted his administrative remedies or

seeks Iudicial Review of the Department's Administrative Action.
The Motion for a Stay seeking a stay of the suspension of Mr. Platz's driving privileges
should be dismissed.
DATED this

_I_day of August 2011.
Edwin L. Litteneker
Special Deputy Attorney, General

MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS
EX PARTE MOTION FOR
PENDING FINDINGS OF FACT,
& APPEAL OF SUCH FINDINGS
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true

---"-_ Mailed by regular first class mail,
And deposited in the United States
Post Office
Sent by facsimile
Sent by Federal Express, overnight
Delivery
_ _ Hand delivered

To:

On this

James E. Johnson
604 S. Washington St., #3
Moscow, Idaho 83843

_1_ day of August 2011.

U'{?£tt/

MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS
EX PARTE MOTION FOR.
PENDING FINDINGS OF FACT,
& APPEAL OF SUCH FINDINGS
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John R. Stegner
Judge
3,201
)
)
)
)

vs.

Case No.

)
)

TRANSPORTATION
DEPARTMENT,

)
)

esentEl(1 by
John Anderson,
sitting in for
James E. Johnson, Attorney at Law

)

Respondent.

)
)

Subject of Proceedings:

Respondent represented by counsel,
Edwin Litteneker, Lewiston, ID

Motion to Dismiss rescheduled by telephone
Conference pursuant to
7(b)(4),I.R.C.P.

This being the time fixed pursuant to written notice for hearing of the
respondent's Motion to Dismiss Ex Parte Motion for Stay Pending Findings of Fact
and Appeal of Such Findings in this case, Court noted the participation of counsel in
this conference call.
Mr. Litteneker stated that it is his understanding that counsel had agreed to
postpone hearing of this motion until Mr. Johnson is available to argue. Mr.
Anderson concurred. Court rescheduled hearing of this motion until 11:00 A.M. on
August 4, 2011, to enable Mr. Johnson to participate.
Court recessed at 4:04 P.M., subject to call.
APPROVED BY:

JOHN R. STEGNER
DISTRICT JUDGE

Terry Odenborg
Deputy Clerk
C;OTTR:r MINUTES

Engler
Court Reporter
Recording: Z: 3/2011-08-04

John Stegner
District Judge
Date: August
CHAUNCEY

)
)

Petitioner,

)
)
)
)

vs.

IDAHO TRANSPORTATION
DEPARTMENT,

)
)
)

Respondent.

)

sen.ted by
Johnson, Attorney at Law
Respondent represented by counsel,
Edwin Litteneker, Lewiston, ID

)
---------------------------------------------------------------------------------------------------------------------------------

Subject of Proceedings:

Petitioner's Motion
Stay and Respondent's
Motion to Dismiss rescheduled by telephone
Conference pursuant
Rule 7(b)(4), I.R.C.P.

This being the time fixed pursuant to order of the Court for hearing of the
petitioner's Motion for Stay in this case, Court noted the participation of counsel in
this conference call.
Mr. Johnson argued in support of the petitioner's motion to stay. Mr.
Litteneker argued in opposition to the petitioner's motion and in support of
respondent's motion to dismiss. Mr. Johnson argued in rebuttal. Mr. Litteneker
argued in surrebuttal. For reasons articulated on the record, Court granted the
motion to stay pending the determination of the suspension, indicating that it would
prepare the order
Court recessed at 11:19 A.M.
APPROVED BY:

JOHN R. STEGNER
DISTRICT JUDGE
Terry Odenborg
Deputy Clerk
COURT MINUTES
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)
)
)
)
)
)
)
)
)
)
)

C. JACK PLATZ,
Petitioner,
vs.

IDAHO TRANSPORTATION
DEPARTMENT,
Respondent.

Case No. CV-2011-795

ORDER GRANTING
EX-PARTE MOTION FOR
STAY

On August 1, 2011, the Petitioner, C. Jack Platz ("Platz"), filed an Ex-Parte .
Motion for Stay, Pending Findings of Fact, and Appeal of Such Findings. In it,
Platz claims that he was charged with a DUI, that he was granted an ALS hearing,
and that he is currently awaiting the outcome of that hearing in the form of a
Findings of Fact, Conclusions of Law, and Order. He further claims that, in light of
the Suspension Advisory form, which was served upon him on June 26,2011, and
an Order entered by Administrative Hearing Officer Skip Carter dated July 27,
2011, he believes his license was suspended effective July 27, 2011. The Suspension
Advisory form states: "NOTICE OF SUSPENSION If you have failed the

ORDER GRANTING EX-PARTE
MOTION FOR STAY

Page 1
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evidentiary testes), your driving privileges are hereby suspended per #3 above,
commencmg

(30) days

the date of service of this notice."

states:
Any extension granted or for any other cause shown to initiate the
rescheduling of the hearing shall not operate as a stay of the suspension and
any temporary permit shall expire 30 days after service of the notice of
suspension. Therefore, the request for additional discovery items shall not
a reasonable
for staying the suspension.
Platz claims he needs his driving privileges in order to maintain employment
as a truck driver and states: "the impact of the denial of such a stay is highly
important." (Ex-Parte Mot. for Stay, Pending Findings of Fact, and Appeal of Such
Findings at 3.) He asks this Court, pursuant to LC. § 67-5274, to "issue a Stay
pending the Findings of Fact and Conclusions of Law, and the possible appeal of
such Findings." (Ex-Parte Mot. for Stay, Pending Findings of Fact, and Appeal of
Such Findings at 3.) The Idaho Transportation Department (the "Department")
opposes the Petitioner's motion and asks this Court to dismiss it for, among other
things, lack of subject matter jurisdiction.
At a hearing held on August 4,2011, this Court heard the arguments of
counsel. At that time, the Department admitted that it appears as though the
Petitioner's license is, at this time, suspended. Noting that, under LC. § 67-5271(2),
an intermediate agency action is reviewable if review of the final agency action
would fail to provide an adequate remedy, this Court finds that it has jurisdiction
here because allowing the suspension to continue could result in irreparable injury

ORDER GRANTING EX-PARTE
MOTION FOR STAY

Page 2

02

if

is ultimately determined that Platz's license should not have

suspended.

Platz is without an adequate remedy.
Good cause appearing,
It is ORDERED that the Petitioner's motion for stay of his driving privileges

pending findings of fact, and appeal of such findings is GRANTED. The Petitioner's
driving privileges are ordered reinstated pending the Hearing Officer's
determination of the appeal below.
It is

ORDERED that the Respondent's Motion to Dismiss ExParte

Motion for Stay Pending Findings of Fact & Appeal of Such findings is DENIED.
Dated this

~ay of August 2011.
Jo R. Stegner
District Judge

ORDER GRANTING EX-PARTE
MOTION FOR STAY
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CERTIFICATE OF SERVICE
I do hereby certifY that full, true, complete, and correct copies of the foregoing
were delivered by the following methods to:
c- y

Idaho Transportation Department
Drivers Services
P.O. Box 7129
Boise, Idaho 83707-1129

[ ~/(iJ.S.Mail
[ ] Overnight Mail
[ ] Fax
[ ] Hand Delivery

Jay Johnson
Attorney at Law
604 S. Washington
Moscow, Idaho 83843

[ ] U.S. Mail
[ ] Overnight Mail
[ ] Fax
[ ~""t~'Hand Delivery

Edwin Litteneker
Special Deputy Attorney General
P.O. Box 321
Lewiston, Idaho 83501

[.~··JyU.S.

-/'

On this

[
[
[

Mail
] Overnight Mail
] Fax
] Hand Delivery

t5day of August 2011.

ORDER GRANTING EX-PARTE
MOTION FOR STAY
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)
)
)
v.
)
IDAHO TRANSPORTATION
)
DEPARTMENT,
)
_Respondent.__~_ _ _ _ _ _ _ _)

REVIEW

Comes now, C. Jack Platz, through his attorney James E. Johnson, and hereby
petitions for judicial review as follows:
1. Judicial review is sought of the decision of the Idaho Transportation
Department's Hearing Officer's decision signed August 4, 2011.
2. A copy of the Findings of Fact, Conclusions of Law and Order is attached as
ExhibitA.
3. The Petition for Judicial Review is taken to the Second Judicial District in and
for the County of Latah.
4. The telephonic hearing was heard before the Hearing Officer of the
Department, Mr. Skip Carter, on July 18, 2008, and was recorded, The recording of the
hearing is in the possession of the Idaho Transportation Department Administrative
Hearing Unit, 3311 W. State Street, P.O. Box 7129, Boise, ID 83707-1129. Additional

PETITION FOR JUDICIAL REVIEW
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7.
a.

c.

a
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PETITION FOR
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Certificate of Service
I hereby certify that a
first dass

Boise,

Edwin Litteneker
Special Deputy

P.O. Box 321
Lewiston, Idaho
Fax: 208798 8387

83501

of August, 201 L

PETITION FOR JUDICIAL REVIEW

3

029

L)

ISH .#6383

v.
TRANSPORTATION
DEPARTl\lliNT,
Respondent.

)
)
)
)
)
)
)
)

CV=2011-00795

MOTION FOR STAY,
PENDING JUDICIAL REVIEW

Petitioner, by and tllrough his attorney and pursuant to I.C § 67-52741
moves this court for entry of an order staying the execution or enforcement of
Findings of Fact and Conclusions of Law and Order issued by the Idaho
Transportation Department ("ITO") on August 4, 2011, in lTD File No.
657000082278 and which sustained the suspension of Petitioner's driving
privileges from July 26, 2011, through October 24, 2011, for alleged failure of
evidentiary testing for alcohol concentration pursuant to I.C §18~8002A.

MOTION FOR STAY, PENDING JUDICIAL REVIEW

August --'-_--'

Certificate of Service
I hereby certify that a true and correct copy of
mailed by regular first class mail to:

Idaho Transportation Department
Administrative Hearing Unit
3311 W. State Street
P.O. Box 7129
Boise, ID 83707-1129
And by mail and fax to:
Edwin Litteneker
Special Deputy Attorney General
MOTION FOR STAY, PENDING JUDICIAL REVIEW

2

(J31

of

2011.

MOTION FOR STAY, PENDING JUDICIAL REVIEW
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Sent:
To:

Jay Johnson <jay.drJuris@gmaiLcom>
Monday, August 15, 2011 09:43 AM
Sue Anderson
Fwd: Platz

---------- Forwarded message ---------From:
<Ed@littenekerlaw.com>
Date: Fri, Aug 12,2011 at 3:50 PM
Subject: Platz
.To: Terry Odenborg <todenborg@latah.id.us>
Cc: jay.dr.juris@gmail.com

Terry,

Jay Johnson will be filing a motion and proposed order for a stay based on the newly filed petition for judicial
review. I have reviewed the motion and proposed order and assuming what is filed is what I reviewed I have no
objection to the entry of a stay of the ALS pending judicial review.

Ed

Edwin L. Litteneker
Attorney at Law
322 Main Street
P.O. Box 321
Lewiston, ID 83501
208.746.0344
ed@littenekerlaw.com

This email containsconfidential.privileged or attorney work product for the sole use of the intended
reciepent. Any review, distribution, use or forwarding without the express permission of Edwin L. Litteneker,
1
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AUG, 16, 2011\"
T

7:44A~M

"LATAH

Dr

COL'

CT COURT
,I

James Johnson
604 S. Washington St., #3
Moscow, Idaho 83843
Telephone: (208) 882-1357

Fax: (208) 882-1362
ISB #6383

Attorney for Detendal,t

IN THE DISTRICT COURT OF THE SECOND JUDICIAL OISTRICT OF THE
STATE OF IDAHO" IN AND FOR THE COUNTY OF LATAH
c.rACKPLATZ
Petitioner,.

)
)
)

~

)

ORDER FOR STAY,

PENDING JUOICIAL REVIEW

IDAHO TRANSPORTATION

)
)

DEPARTMEN~

)

Respondent.

)

Case Number CV-2011~0079S

On motion of Petitioner for stay pending appeat without objection from

the State, and a Petition tor Judicial Review having been filed with this court, and
good cause appearing:

IT IS HEREBY ORDE~ED that the execution and/ or enforcement of the
Findings

of Fact and Conclusions of Law and Order issued by the Idaho

Transportation Department CITD") on D~cember 14, 2010, in lTD File No.

657000026803/ suspending Petitioner's driving priVileges is hereby STAYED.
during the pendency of judicial review of said order. Petitioner's driving
ORDER FOR STAY, PENDING JUDICIAL REVIEW

,AUG, 16, 20111

7:44AM~

are

Dr

lCT COURT

INO. 9301

reinstated

,P. 2

judicial

AUGUST/ 2011.

DISTRICT JUDGE

ORDER FOR STAY, PENDING JUDICfAL REVIEW
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I
that on this __ day of ~~~~_ 2011, I caused a true and
correct copy of the foregoing ORDER FOR
PENDING
AND
to be delivered to the following:
Idaho Transportation Department
Drivers Services
P.O. Box 7129
Boise,ID 83707-1129

[ ] Courthouse mail
[ ] U.S. mail
[ ] hand delivered
kt faxed 208 332 2002

Jay Johnson
Attorney at Law
604 S. Washington
Moscow, Idaho

V] Courthouse mail
[ ] U.s. mail
[ ] hand delivered
[ ] faxed

Edwin Litteneker
Special Deputy Attorney General
P.O. Box 321
Lewiston! Idaho
83501

[ ] Courthouse mail
[ ] U.S. mail
[ ] hand delivered
V] fa~ed 208 798 8387

,~

Dep'Uty Clerk

1

11

Ll1\ {le'Adn,--1
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Beth Schiller
Administrative Assistant, Driver Services
Idaho Transportation Department
3311 West State Street
Box 7129
Boise, Idaho 83701-1129
Telephone: (208) 334-8755
Facsimile: (208) 332-2002

IN

SECOND

DISTRICT COURT OF

COUNTY OF

STATE OF IDAHO, IN AND FOR
CHAUNCEY JACK PLATZ,

)
)

Petitioner,

v.

)
)
)

)

State of Idaho,
Department of Transportation
Respondent.

Case No.

NOTICE
LODGING
OF AGENCY RECORD

)
)
)
)

Beth Schiller, Administrative Assistant of the Idaho Transportation Department, hereby
gives notice pursuant to lR.C.P. 84(j) of lodging of the agency record in the above-captioned
matter. The parties shall have fourteen (14) days from the date of the mailing of this notice in
which to file with the agency any objections. If no objections to the record are filed with the
agency within fourteen (14) days, the record shall be deemed settled. Parties may pick up a copy
of the record between the hours of 8:00 a.m. and 5:00 p.m. at the Idaho Transportation
Department, 3311 West State Street, Boise, Idaho 83703.
The Agency Record consists of the following documents:

NOTICE OF LODGING OF AGENCY RECORD - 1
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Description
Notice of Suspension
Evidentiary Test Results
Sworn Statement
Copy of Citation #ISP0082278
Envelope from Law Enforcement Agency
Certification of Receipt of Law Enforcement
Documents
Petitioner's Request for Hearing
Petitioner's Driver License Record
Order
Notice of Additional Evidence for Administrative
License Suspension Hearing
Detailed History
Correspondence Idaho Transportation Department
Motion to Stay
Teletype Record
Supplemental Argument RE: Suspension Hearing
of July 18, 2011
Correspondence - Attorney
Evidence
Notice of Additional Evidence for Administrative
License Suspension Hearing
Detailed History
Notice of Telephone Hearing
Findings of Fact and Conclusions of Law and Order
Petition for Judicial Review
Correspondence - Transcript
Order for Stay Pending Judicial Review

Page Number
STATE'S EXHIBIT 1
STATE'S EXHIBIT 2
STATE'S EXHIBIT 3
STATE'S EXHIBIT 4
STATE'S EXHIBIT 5
STATE'S EXHIBIT 6

1-2
3
4-6
7
8
9

STATE'S EXHIBIT 7
STATE'S EXHIBIT 8
STATE'S EXHIBIT 9
PETITIONER'S EXHIBIT A

10
11-13
14
15-16

PETITIONER'S
PETITIONER'S
PETITIONER'S
PETITIONER'S
PETITIONER'S

EXHIBIT B
EXHIBIT C
EXHIBIT D
EXHIBIT E .
EXHIBIT F

17
18
19-20
21
22-30

PETITIONER'S EXHIBIT G
PETITIONER'S EXHIBIT H
PETITIONER'S EXHIBIT I

31
DVD
32-33

PETITIONER'S EXHIBIT J

34-39
40-44
45-53
54-63
64
65-67

As of this DATE, August 19,2011, a Transcript has [X], has not [ ] been requested by
the petitioner or his attorney,

DATED this 19th day of August, 2011.

xtvtd# &c/~£~

'Beth SchillerIdaho Transportation Department

NOTICE OF LODGING OF AGENCY RECORD - 2
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CERTIFICATE OF SERVICE
I hereby certify that on this 19th day of August, 2011, I caused to be served a true and
correct copy of the foregoing by the method

HLUJt,,-,,-,"C'vU

addressed to the following:

JAMES E. JOHNSON
ATTORNEY AT LAW
604 S. WASHINGTON ST. #3
MOSCOW,ID 83843

~U.S.MAIL

EDWIN LITTENEKER
ATTORl'\fEY AT LAW

-.X_ELECTRONIC MAIL
HAND DELIVERED
OVERNIGHT MAIL
_TELECOPY (FAX)

HAND DELIVERED
OVERNIGHT MAIL
_TELECOPY (FAX)

/6~£~k~~
/Beth Schiller
Idaho Transportation Department

NOTICE OF LODGING OF AGENCY RECORD - 3
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3311 WEST STATE STREET
POST OFFICE Box 7129
BOISE ID 83707-1129
TELEPHONE:
(208) 334-8755
FACSIMILE:
(208) 332-2002

IN THE DISTRICT

OF

E

STATE OF IDAHO,IN AND

THE
COU

LATAH

CHAUNCEY JACK PLATZ,
PETITIONER,

CASE No.

v.
STATE OF IDAHO,
DEPARTMENT OF TRANSPORTATION,
RESPONDENT,

THE FOLLOWING IS A LISTING OF THE DOCUMENTS CONSTITUTING THE AGENCY RECORD IN THIS MAnER:

Description
Notice of Suspension
Evidentiary Test Results
Sworn Statement
Copy of Citation #ISP0082278
Envelope from Law Enforcement Agency
Certification of Receipt of Law Enforcement
Documents
Petitioner's Request for Hearing
Petitioner's Driver License Record
Order

Page Number
STATE'S EXHIBIT 1
STATE'S EXHIBIT 2
STATE'S EXHIBIT 3
STATE'S EXHIBIT 4
STATE'S EXHIBIT 5
STATE'S EXHIBIT 6

1-2
3
4-6
7
9

STATE'S EXHIBIT 7
STATE'S EXHIBIT 8
STATE'S EXHIBIT 9

10
11-13
14

8

040

Notice Additional Evidence
License Suspension Hearing
Correspondence Department
Motion to Stay
Teletype Record
Supplemental Argument RE:
of July 18, 2011
Correspondence - Attorney
Evidence
Notice of Additional Evidence for Administrative
License Suspension Hearing
Detailed History
Notice of Telephone Hearing
Findings of Fact and Conclusions of Law and
Petition for Judicial Review
Correspondence Transcript
Order for Stay Pending Judicial Review
Correspondence - Transcript (2)

PETITIONER'S EXHIBIT A

15-16

PETITIONER'S EXHIBIT B
PETITIONER'S EXHIBIT C

18

PETITIONER'S EXHIBIT D
PETITIONER'S EXHIBIT E
PETITIONER'S EXHIBIT F

19-20
21
22-30

PETITIONER'S EXHIBIT G
PETITIONER'S EXHIBIT H
PETITIONER'S EXHIBIT I

31

PETITIONER'S EXHIBIT J

34-39
40-44
45-53
54-63
64
65-67

DVD

32-33

68

DATED THIS 31sT DAY OF AUGUST,2011.

x:tvuL~

'Seth Schiller
Idaho Transportation Department
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1. I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence of

alcohol, drugs, or other intoxicating substances. You are required by law to take one or moreevidentiaty testes) to determine the
concentration of alcohol or the presence of drugs or other intoxicating substances in your body. After submitting to the testes) you may,
when practical, at your own expense, have additional testes) made by a person of your own choosing. You do not have the right to talk to
a lawyer before taking any evidentiary testes) to determine the alcohol concentration or presence of drugs or other intoxicating substances
,.,
in your body.
2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
A. You are subject to a civil penalty of tWo hun<;ired fifty dollars ($250).
i
B. You have the right to submit a written request within seven (7) days to the
fo~a
license should not be·····
hearing to show cause why you refused to submit to or complete evidentiary testing and why your
suspended.
C. If you do not request a hearing or do not prevail at the hearing, the cOUli will sustain the civil penalty and your license will be
suspended with absolutely no driving privileges for one (1) year ifthis is your first refusal; and two (2) years if this is your second
refusal within ten (10) years.
.
3. If you take and fail the evidentiary teste s) pursuant to Section 18-8002A, Idaho Code:
becomes effective thirty (30) days from the
on this notice
A. Twill serve you with this
suspending your driver's license or driving privileges. If this is your first failure of an evidentiary test within the last five (5) years,
your driver's license or driving privileges will be suspended for ninety (90) days with absolutely no driving privileges of any kind
during the first thiliy (30) days. You may request restricted non-commercial driving privileges for the remail1iIlg sixty (60) days of the
suspension. Restricted driving privileges will not arrow you to operate a conunercial motor vehicle. If this is not your first failure of an
evidentiary test within the last five (5) years; your driver's license or driving privileges will be suspended for one (1) year with
absolutely no driving privileges of any kind during that period.
B. You have the light to an administrative hearing on the suspension before the Idaho Transportation Department to show cause why
you failed the evidentiary test and why your driver's license should not be suspended. The request must beijJ,ilde in writing and
ofthis
You also
received by the department within seven (1) calendar days from the
have the right to judicial review of the Hearing Officer's decision.
4. If you become enrolled in and are a participant in good standing in a drug cOUli approved by the supreme co drug court and mental
health comi coordinating committee under the provisions of chapter 56, title 19, Idaho Code, you shall be
ble for restricted noncommercial driving privileges for the purpOSy of getting toand from work, sch()ol or an alcoqol treatment program, which may be granted
by the presiding judge oftb~ drug court, provided that you have served a period of absolute suspension of driving privileges of at least
forty-five (45) days, that an ignition interlock device is installed on each of the motor vehicles owned or operated, or both, by you and that
you have shown proof offmancial responsibility.

;::.:."~.~~;:;,'..;;;;~,,.;;;;;;;.;;!,~.~~';,.~~~=~ If yon have failed the evidentiary

testes), your driving pdvileges are hereby suspended per #3 above,
commencing thirty (30) days from the date of service of this notice.
If a blood or urine test was administered, the department may serve a
Notice oj Suspension upon r~ceipt of the test results.

White Copy - If failure - to ITO; if refusal - \0 C.ourt

Yellow Copy -

to Law Enforcement"

Pink Copy - to Court

Goldenrod Copy -io GI'lJ'erv •

ij .

j

. _j j j ; ,

;(0~, f~@~\~l,::,;:~g ~!>l. ;~'V'~~-'!;:)li~~~&'i ': 1 T~}~;'~~~~_~~_1 (Pt~reuanl

to _Secl~ion

·i8·~8002

,dCE-l ho 'Code \

Y;;-~l "h~~~'-th~' ;ig[;t' t~ ~;~b~nit ~~;ri:~~~~';~~q~~;"t-;ith~'s'~;~~;'"(7j-'days to-fu~~A~gistrate C~U1i: indicated 0)1 the,face of this notice for a hearing to sho}V cause why
you renised tb'submit to orcomplet6 'evidentiary testing, This isyoUIopportunity'to sl10w emlse why you renlsed to subillit or failed to complete evidentiary
A
'i:j-l'
,1'"",;,( ijy; :mi;}miii1;"(~ tCl ~r1·a
testing ang why your driver's license should 110t be s~lSpended.
If you fail tq request a hearing or do not prevail at tpo hearing, you are subject to a$250 .civiL penalty aI).d the court will suspend your driver's license and/or
driving privileges with absolutely no driving pi"ivileges' fof one (1) yem; for youdirstoffense;or for tVv'd (2) yem's fOf your second offense wifuih ten (10) years
(unie~s, you meet the provisions of paragraph 4 as noted in the Suspension Advisory on the reverse side).

f.ill:.famJ.'1ftj~1i'td.~nLl1}.$.lill9ll?!.illiuai11 tlL~ru.ill()n 'IB-ilQ02&lQ.§llio CQ2§.1
You have been served this Notice of Suspension by a peace OffiC!,!f who had reasonable grOlmds to believe that you were operating a vehicle while intoxicated.
After submitting to thetest(s); you may, when practicable, have additional tests conducted at your own expense.
If you take the evidentiary testes) and the results indicate an alcohol concentration of .08 or greater (,02 or greater if you are under 21 years of age );01' the
presence of drugs or other intoxicating substances in violation of the provisions of Sections 18-8004, 18-80040, and 18-8006, Idaho Code, the peace officer
~ill
. '
L Serve you with this Notice of Suspension, which becomes effective thirty (30) days after the date of service indicated on the reverse side of this notice.
Failure of an evigentiary test will result in a ninety (90) day suspension of driving privileges, with a1;lsolutely no driving privileges during the fIrst thirty (30)

days of suspension. You may request restricted ch'iving privileges during the final sixty (60) days of the suspension. If this' is not your first failure of an
evidentiary test within the last five (5) years, all of your driving privileges will be suspended for one (1) year with absolutely no driving privileges of any
kind (unless you meet the pr6visioris of paragraph 4 as noted in the Suspension Advisory on the reverse side),
2. If you were 'operating or in physiCal control of a commercial vehicle and the evidentiary test results indicate an alCohol concentration of:
A. ,04 to less t~an .08, your con:unercial driving privileges will be spspended for ninety (90).days. You '('ill have absolutelY .lio commercial driving
privileges ofany kind,
, .
.
.
. ..
.'
B.

C.

or

.'08 or greater (.02 or greater if you are under 21 years of age), or test results that indicate the'presence ofdfugs other intoxicating substances, all of
your driving privileges will be suspended for ninety (90) days, with possible non-commercial driving privileges foi~ the final sixty (60) days of the
suspension. You will have absolutely no commercial. driving privileges of any kind dU1'ing t,1e full ninety (90) day suspension.
If this is not your first failure of an evidentiary test within the last five (5) years, all of your dri;ing prl";ilegeswill be suspended for one (1) year and
you will have absolutely no driving privileges of any kind (unless you meet the provisions of pai'agraph 4 as noted in the S11spension Advisory on the
reverse side).
' ... . ,
. "
..' . . .
,

e~3~~l[lilti]Jf~~fJ!~~tl~f~~E~iiJJ.!!t~!?.iii:L&!~~i1!t~r1~.:rt~~
You have the·right to request an administrative hearing on the suspension before. the Idabo 'fr:msportatli.on DeJ)aI'tment. Your request must be made in
writing and be received by the depm1ment no later than seven (7) calendar days after the date of service of this Notice ofSuspension. The request mm;~ ~t0~e
fn'l is§il!~§ ;;m\i""i}ztl '1:9 be mi;;e·jj gj~ ~lle f,;.::~w!ng, and must include your name, date of birth, driver's liceI).se mu;nber,. date of arrest, and daytime telephone
nurn~er because.thehearing yviII be held b~l telephope. The burden of proof, by preponderal?ce of evidence, shall be uponthe driv.er as tl? the iss~es raised in the
.
.
.
' .
.
hearing, PUI~Uai1t to Section 18,g002A(7), Idaho Code. .

If you request 'a l1earing, it shall. be held within twenty (20) days of the date the hearing request was received by the Idaho Transportation Department (Section
18-8002A, Idaho Code). ff1i _ • If<<l)? 'tB,tl~l(cGt atm 1'l ,jm11l1si/:,:a'lv., \,0m'iFlg W[~;;~n 5F.:lIern \I )ilnys iif §el'vjce of ~lli,1J Notre,?] ii/ Suspensioll, J llm' l'igM lo
~;1)I!1rt~gJ i'fu!~ ;H;m[J0!iilS~@ZJI QS vJaiv.
,]f~~1:3 5Ungpi:lUS~!fi ii1 ,ijg S~Pflli'f~ E~; :~[ti~ 2iE~alr~ f~2<fr.Jflf~ a~Ay SM§.~J>B¥]_[;~'~n i!u~;~ !lU ~~y b·\:! .ni('ICl Bre·tl ~}'!J ,l"ljH~ ~!(tlt! li't f.!S ~ lt0SlIl!aU: cif 'ji'i,&y
((:;2'1~nttfill~:!H
~lffip~ rn~y ~(~ ~_f©iEg~i1({ ~gn1~tJlt Y@lH#
,:
.
.
J

.::"

'~ i,

..hlli5li'iial i'i:<\W!0'\,'1l
.
Y~u may;;;p~al the decision ofthe.Hearing Officer byseelGngjudidal reView to the DistTIct Court (Sectlon 18~iiOb2A, Idaho Code). Your appeal must be

a

filed as civil proceeding iritheDistrict Comt, pursuant to Chapter 52, Title 67, Idaho Code.

.

Has'M ~~<!l,d f!:j),ivaiiUJ iPiS\8"mi~s

fryo;: drf;I;;.·gp~;n~g;s a~;~spended for a period of ninety (90) days pursuant to Section 18-8002A, Idaho Code, you may request restricted driving
privile~es for the final sixt)' (60yaays Of the suspei1~ion (IDAPA Rule 39~02\76.) Restricted drivirigprivileges '-,{jll' not.allow. YQ
ll to.opei-ate~ commercial
niofor vehicle; Youmaymake your written request fot restricted drivingprivileges at any time after the sernce of this Notice ofSuspension.
\~~!B~i?la~em0R1lft ~'i.ru:>!._! ill'@'Hl~J,1lt8

.

.

•.

.

.

Before being reinstated on tlus'susp~n.sio:n, you will be required to pay a reinstati:ment fee. Any other s~lspension imposed by the cOllrt for this .pffense will
.
.
require an additional reinstatement fee. '.

~ifeloc Technologies, Inc.
3equence
v6 ~ 24d
,erial No.
90203798
Jnits:
BrAe

;;vent No.:
)ate:
il-

I)
2)
3)
4)
5)
6)

Auto Test
Air Blank
Auto Test

198
06/26/2011
Time
19:59
19:59
20:01
20:01
20:03
20:04

Result
.000
.201
.000
Insuf.
.000
.191
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Depalimental Report #

THE STATE OF IDAHO,
Plaintiff,
COURT CASE NlThJBER____
PROBABLE CAUSE AFFIDAVIT IN SUPPORT
OF ARREST AND/OR REFUSAL TO TAKE TEST
Defendant
DOB:
SSNIDL:
State:

State ofIdaho,
County 6fLATAH
I, Trooper Chad Montgomery the undersigned, being first duly sworn on oath, deposes and
says that:
1. I am a peace officer employed by the Idaho State Police.

2. Thefdefendant was arrested on June 26, 2011 at 2006 hours for the crime of
under the influence of alcohol, drugs, or any other
substances
Idaho' code section 18-8004. Second or more DUI offense in the last ten years? No Misdemeanor
Other Offenses: None

to

3. Location of Occurrence: Southbound SH 3 at approximately milepost
4 .. Identified the defendant as: PLATZ, Chauncey Jack by: Driver's License
)

.

5. Actual physical control established by: Observation

Affiant

6. I believe thatthere is probable cause to believe the defendant committed such crime because
following facts:
.

ofth~

(NOTE: You must state the source of all infonnation provided below. State what you observed
. and what you learned from someone else, identifying that person):
.

Page 1 of 3

#
PROBABLE CAUSE FOR STOP AND ARREST:

D.D. 1. NOTES
Odor of alcoholic beverage:
Admitted drinking alcoholic beverage:
Slurred speech:
Impaired memory: Yes
Glassy/bloodshot eyes:

Sobriety Tests-Meets Decision Points?
Gaze Nystagmus:
Walk & Turn:
One Leg Stand:
Crash Involved: No Injury: No

Other:
Drugs Suspected: No Drug Recognition Evaluation Perfonned:
Reason Drugs are Suspected:
Prior to being offered the test, the defendant was substantially infonned of the consequences of
refusal and failure of the test as required by Section 18-8002 and 18-8002A, Idaho Code.
Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The
testes) was/were perfonned in compliance with Section 18-8003& 18-8004 (4), Idaho Code, and
the standards and methods adopted by the Department of Law Enforcement.
BAC: .201/insufl.191
Breath Instrument Type: JL/'J"".U,,",
Name of person administering breath test: Chad JV14)lltQ:mnelrv
Date Certification Expires: 03/31/13
Videotape # Arbitrator

Page 2 of 3

Serial # 90203798-C2

Departmental Report #
By my signature and in the presence of a person authorized to administer Oaths in the State of
Idaho, I hereby solemnly swear that the information contained in this document and attached
reports and documents th.a~.
IJlJl.y be included herein is true and70rr ct to the best of my
/
~
information and be/ief~. / /
.

Signed:
'-

//

~~ /
'-'

/

1: /

~

?~

<---

__~/

/

/ /

. ~/~/'

/

(affiant)

Subscribed and sworn to me on

ORDER
Based upon the above Affidavit, the Court he
Probable Cause to believe that a crime or crimes has been committed,
and that the Defendant cOlmnitted said crime or crimes.
Dated this _ _ day of _ _ _ _ _ _ _ , 20.

, at _ _ _ hours.

MAGISTRATE

Page 3 of 3

o

In the court designated below the undersigned certifies that he/she has
just and reasonable grounds to believe and does believe that on:
Citation #:
DateJTime: 06/26/2011

08

i ilereby certify service upon the defendant personalfy
Signature of Officer: _ _ _ _ _ _ _ _ _ _ _ _ _~_ __
Officer l\Iame:C MONTGOMERY
Officer 10:3571
Agency l\Iame:IDAHO STATE POLICE
Witness:
Address:

DR#: L'I1000525

IN THE DISTRICT COURT OF THE
JUDICIAL DISTRICT OFTHE STATE OF IDAHO, IN AND FOR THE
COUNTY OF
STATE OF IDAHO

First Name: CHAUNCEY
DOB:
Hm. Address: 1080 PLATZ RD
Phone:
ety, St, Zip:
iD 8382300000
Height:510 Weight:190 Sex:M Eyes:
Hair:BRO
DL#:
. DL State: ID Lic. EXDires:
Class: A
GVWR 26001 +: t'<l
16+ Persons: N
HazmatN
Commercial vehicle driven by this driver:
Bus. Name:
Bus. Addr:
Bus. Phone:

Make: TOYOTA
Color:BLU
VIN:
Carrier US DOT #:

Model:PK
Style:PK

Serial #:

This is a MISDEMEANOR charge in which:
NOTE: If you fail to appear within the time allowed for your
appearance, another charge of failure to appear may be flIed
and a warrant may be issued for your arrest.
1.

You may be represented by a lawyer, which will be at your
expense unless the judge finds you are indigent.

2.

You are entitled to a trial by jury if requested by you.

3.

PLEA OF NOT GUlLlY: You may plead not guilty to the
charge by appearing before the clerk of the court or the
judge, within the time allowed for your appearance, at which
time you will be given a trial date.

4.

PLEA OF GUILlY: You may plead guilty to the charge by
going to the clerk of the court, within the time allowed for your
appearance, at which time you will be told if you can pay a
fixed fine or whether it will be necessary for you to appear
before the judge;
OR
You may have' your fine determined by a Judge at a time
arranged with the clerk of the court, within the time allowed
for your appearance.

5.

You may call the clerk of the court to determine if you can
sign a plea of guilty and pay the fine and costs by mail.

I LOCATION

Upon a Public Street or Highway or Other Location Namely:
SOUTHBOUND SH3 MP 12

I VIOLATIONS
Did commit the following Offense(s), In violation of State Statute,
Infraction Citation:N
Misdemeanor Citation:Y
Posted Speed:
Observed Speed:
Accident: N
Date/Time: 06/26/2011 07 39 PM

I plead guilty to the charges.

Violation #1: 118-S004(1}(a) M
DRIVING UNDER

INfLUENCE .201/INSUF/.191 BRAC.

Defendant (if authorized by clerk of magistrate court)
MAIL TO:
LATAH COUNTY MAGISTRATE COURT
PO BOXS068
MOISCOW ID 83843~0568

I COURT INFORMATION
LATAH COUNTY MAGISTRATE COURT
522 SOUTH ADAMS RM 119
MOSCOW, ID 83843-0568
(208) 883·2255
Court Date: 06/27/2011
Court Time:

Fine #1: MUST APPEAR
Fine #2:
Fine #3:
Fine #4:

(.r)

Idaho State Police
2700 Nand S Highway
Lewiston ID 83501-1732

$0.44

us POSTAGg

FIRST-CLASS
JUN 28 2011
Mailed from ZIP 83501

endicia.com

3 0 2011
ATTN: Driver Services - ALS
Idaho Transportation Department
PO Box 7129
Boise, 1083707-1129
11'11"11'1,.111"11,1"11111,11'11111'11,1'1111'1,1,1li"III'"
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I hereby certify that the following documents were received from
incorporated together **:

d/
o/

~

o
o
o

o

all

/0

o
o

o
o
o
o

o

~/
o
o
o
o
o
o
o
o
o
o

sender attached and/or

Notice of Suspension Advisory FOnTI - Original
Notice of Suspension Advisory
Goldenrod
Evidentiary Test Results
Instrument Calibration Check
Instrument Operations Log
Certificate of Analysis/Approval
Instrument Certification
Officer Certification and/or Business
Sworn Statement
Incident!ArrestlNarrative Reports
Witness Statements
Interview
LA W Incident Table
Main Radio Log
Affidavit and/or Order Finding Probable Cause
Influence Report
D.U.I. Intoxicant Report
Pre-Booking Information Sheet
Photocopy ofCitation(s)
Evaluations
Impound Report
Towed Vehicle Report
Field Sobriety Tests
Vehicle Collision Report
Teletype Records
Request of Prosecuting Attorney for Information
Miranda Rights
Photocopy of Driver's License-License NOT Seized
Photocopy of Driver's License-License Seized

Other documents attached and/or incorporated together**:

o
o

o
o
o
ically removed from documents for the purpose of photocopying and scanning.

Revised 7-2006

G

~JRATION

REfVlOTE (SID

STATUS

CIE

E. JVUlU"IJ'"
604 S. Wagbjngton St.• #3
Moscow, Idaho 83843
Telephone: (208) 882-1357
Fax: (208) 882-1362
ISB#6383
Attorney

the Driver

BEFORE

In the Matter of the License
Suspension of:
Chauncey lack Platz

IDAHO

)
)
)
)
)
)

REQUEST
Citation No.
License No.
DOB:
Arrest:

HEARING

ISPOO82278
6126111

The Driver. through attorney James E. Johnson, requests an administrative bearing on the
proposed suspension of his driving privileges, pursuant to I.C. § 18-8002 and IS-BOOlA, before
a hearing officer designated by the Idaho Transportation Department.
The telephone number of lames Johnson is 208 882 1357, and the fax number is 208 882
1362.
The issued to be presented are: any and all issues provided by Idaho and Federal
including but not limited to I.C § IS-8002 and IS-Boo2A.

Dated June 27, 20 11

CERTIFICATE OF FAX SERVICE
On June 27,20 11, 1 faxed this document to the Idaho Trans ortation Department Drivers
.
Services section at 208 3324124

REQUEST FOR HEARING

Onvar Servicas ' PO Box 7129
Boise 10 837071129

(208) 334-B
dm1j

50050-IA

(208) 334-8736

REQUESTED BY: PLATZ, CHAUNCEY JACK
1080 PLATZ RD
DEARY

D R I V E R
FOR:
PLATZ, CHAUNCEY JACK
1080 PLATZ RD
DEARY
RSTR:
TYPE

ID 83823

PAGE

1

ID 83823

L ICE N S E

R E C 0 R D

LICENSE NO:
BIRTH DATE:
ISSUED: 06/26/2008
EXPIRES: 11/05/2011

07/06/2011

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

DL
A -T
VALID
VALID
NO

NONE
DATE

DOC #

CLS

DESC

------------

-------- -----------CITN 03/11/02 NO LIAB INS LOC:MISSOURI
CRT:
CONV 02/26/03 GLTP PTS:O
FINE:
0.00 COSTS: 0.00 JAIL DAYS:
0

A00766402
PROBATION:

o BAC:

MFLM 11/07/03 CDL SKILLS TEST RESULTS

A00761316

MFLM 11/12/03 CDLIS REC. INFORMATION

A00766402

LOC:WASHINGTON
CITN OS/26/05 EM MISC
CRT:
CONV 06/14/05 GLTP PTS:O
FINE:
0.00 COSTS: 0.00 JAIL DAYS:
0
LOC:NEZ PERCE
CITN 01/24/07 BASIC RULE
CRT: LEWISTON
CONV 02/13/07 GLTP PTS:3
ORD: INFR
0
FINE:
20.50 COSTS: 41. 50 JAIL DAYS:

CMV

PROBATION:

0 BAC:

CONN 07/05/11 STOP 78 DELETED

A00971078

PST:55 CIT: 65
648ISTAR7046
PROBATION:

o

BAC:
450000000000

L99A 08/01/07 HM BKGRND CHK #2
CONN 06/26/08 10-YEAR CHECK:

.

ID*MO.
BY: 50050 (DL)

000000000
06/28/2011

CONTINUED

o

Driver Ser'jices
Boise 10

PO Box 7129
1129

3348135

dmv.

50050-IA

(208) 334-8736
PAGE

REQUESTED BY: PLATZ, CHAUNCEY JACK
1080 PLATZ RD
DEARY

DRIVER
FOR:
PLATZ, CHAUNCEY JACK
1080 PLATZ RD
DEARY
RSTR:

NONE

TYPE

DATE

ID 83823

2

ID 83823

L ICE N S E

R E C 0 R D

LICENSE NO:
BIRTH DATE:
ISSUED: 06/26/2008
EXPIRES: 11/05/2011

07/06/2011

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

CLS

DESC

DL
A -T
VALID
VALID
NO

DOC #

L196 07/05/11 DIS/FAIL BAC

657A05863731

L027 07/06/11 ADMIN HEAR CASE

657000082278

PEND 07/26/11 ALS08+0RDRUG

TO 10/24/11
TO 10/24/11

PEND 07/26/11 CDLALS08+DRG
TO 07/26/12

12 MONTH POINTS: 0

24 MONTH POINTS: 0

OPR 657000082278
CDL
MFLM A05863731
OPR 657A05863731
CDL
MFLM A05863731

36 MONTH POINTS: 0

POINTS ASSESSED ARE FOR DEPARTMENTAL USE ONLY, IN DETERMINING SUSPENSIONS
FOR POINTS OR HABITUAL VIOLATIONS.

*** ACTION PENDING ***

***

ACTION PENDING

***

END OF EXISTING RECORD
CONTINUED

Driver Services
PO
Boise 10 83101·1 129

50050-IA

(208) 334-8736

REQUESTED BY: PLATZ, CI1AUNCEY JACK
1080 PLATZ RD
DEARY

D R I V E R
FOR:
PLATZ, CHAUNCEY JACK
1080 PLATZ RD
DEARY
RSTR:

NONE

TYPE

DATE

ID 83823

PAGE

3

ID 83823

L ICE N S E

R E C 0 R D

LICENSE NO:
BIRTH DATE:
ISSUED: 06/26/2008
EXPIRES: 11/05/2011

DESC

07/06/2011

ISSUE TYPE:
CLASS:
OPR STATUS:
CDL STATUS:
DRV TRAIN:

CLS

DL
A -T
VALID
VALID
NO

DOC #

AS AN EMPLOYEE OF THE TRANSPORTATION DEPARTMENT, I AM AN
OFFICIALLY APPOINTED CUSTODIAN OF DRIVING RECORDS. I
HEREBY CERTIFY THE FOREGOING IS A TRUE AND CORRECT COPY
OF THE ORIGINAL DRIVING RECORDS ~frH1)9 DE:tARTMENT~
JULY 06, 2011

-~/(n

/\

/
CUSTODIAN OF DRIVER RE90RDS

SECTION 49-203 IDAHO CODE PROHIBITS THE RELEASE OF PERSONAL INFORMATION
CONTAINED IN DRIVER LICENSE RECORDS TO UNAUTHORIZED PARTIES, WITHOUT THE
EXPRESS WRITTEN CONSENT OF THE INDIVIDUAL THE INFORMATION PERTAINS TO.
***END OF DLR PRINT***

IN THE IDAHO TRANSPORTATION DEPARTMENT
STATE OF IDAHO
In the Matter of the
Driving Privileges of

) File No. 657000082278
) Idaho D.L. No. JA387223C
)
)
)

PLATZ,CHAUNCEYJACK

The petitioner's request for a stay of Idaho Code §18-8002A suspension is respectfully denied. Idaho Code §188002A(5)(b) provides that within 5 business days following service of a notice of suspension the peace officer
shall forward to the Department a copy of the completed notice of suspension form, duplicate original or certified
copy of the results of all tests for alcohol concentration, and a sworn statement of the officer. All requisite
documents were submitted in the stop, arrest, and evidentiary testing of CHAUNCEY JACK PLATZ. Any
extension granted or for any other cause shown to initiate the rescheduling of the hearing shall not operate as a
stay of the suspension and any temporary permit shall expire 30 days after service of the notice of suspension.
Therefore, the request for additional discovery items shall not be a reasonable basis for staying the suspension.

DATED this 27th day of JULY 2011.

SKIP CA
Administrative Hearing Examiner

055
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1 2

~

Telephone: (208)
Fax: (208) 882-1362

#6383
Attorney

the Matter of
Suspension of:

)
)
)

Idaho
It JA387223C
File # 657000082278

CHAUNCEY JACK PLATZ

)
)
)

NOTICE OF ADDITIONAL

EVIDENCE FOR ADMINISTRATIVE
LICENSE SUSPENSION HEARING

Comes now the Driver" through his attorney

E. Johnson,

following as evidence, requesting that it be considered as evidence by

hearing

officer in this action:
1.

ISP communication log, (marked as Driver's Exhibit A).

2.

Video of the event as recorded by ISP Trooper Montgomery (marked as Driver's

ExhlbitB).

This notice is in response to the letter received by fax to this office on July 18..
2011, following our request that additional evidence be considered, and on being
informed by Hearing Officer Skip Carter that evidence could be offered and additional
NOTICE OF ADDmONAL EVIDENCE FOR ADMINISTRATIVE

1

LICENSE SUSPENSION HEARING

056

1

Dated July 26, 2011.

CERTIFICATE OF SERVICE
On July 26, 2011, I faxed this document, with attached exhibits A
C, to:
Skip
Carter; the Idaho Transportation Department Drivers Services section at 2083324124.
The document with attached exhibits AI B, and C was sent by U.S. Mail, overnight
delivery; to Mr. Sldp Carter at ITD Driver Services, P.O. Box 7129, Boise, ID 83707-1129.

NOTICE OF ADDITIONAL EVIDENCE fOR ADMIl\USTRATIVE
LICENSE SUSPENSION HEARING

2

u

28 20

1 2

RCC:RCCN Groop:LE1 C:"""~I''lI
Case#:L11000525
! Detail

19:39:43 CREATE Locatim:SB
. Type;Na»..:>T Plat~1LA;1D49G:rooIP:N(lI"Mi!->I_E
Step Pri«ity:Nwe-..:>1
19:39:43 DlSPOS 645lo::attm:5B SH3 @12.00.JUL Sariai:3571 O~:lfNiimEisMONiTGOM
19:39:43 -PRJU
645
.
19:39:43

1$:39:43 -PREM.S
19:39:54
19:42:29
19:43:15
19:43:35

C~;{non&)

l.OOM 645 M~021106210239000040 Reoeived:06l26f201119:39:46 Canmant:PLT
fNV645 hwType:DR Priaity:2 Narne:PlATZ.CHAUNCEY J DOB:
8Ag!52
MISC
~ C~:ON EVALS
lOGM 645 M ~021106219243000041 Received:06I261201119:40:25 Comment: PLATZ. D

ClR

A DEPUTY JUST CHECKED OUT WI TH 645
COO'iI'rSlt:PER lATAH
20:06:44 MISC
645 Comment:SEC CECK
20:06:49 INCUSI' g§
TO
&45 Comfll"lent:lATAH
OUT
THERE I SAN IHDlVI
20:14:04 MISC.
UPTHVEH
19".43:25 MISC

20:14:12 CASE
20:15:41 LOOM

20:16:36 LOOM

~

CasetIf:l11000525

645 M~:02110627031500004SReceived:06I261201120:15:20Commmt:CRIMINAL
CQVERSliEET
645 Message:021106210316000047 R«JeIved:06I26I20112O!16:01 Canment:ID em

645 M~:021106210319000050Reoeived:06I2S201120:17:33Comment:MISSOURI
CRIMINAL
2O:19!48 LOGM 645 fill ~:02110621P310000051 Reoeived:06I2SI201120:19:3S Canment:MT CRIMI NAL
Z~22:30 IIfUse
G45 Comment:iST OFfENCE Dut ..2.011NSUFflCIENTf .191
20:21:49 TRANSP 645 La:atim:LATAH COUNTY JAIL
~ CanmenttCH 6 Sf99@! 23
20:33:14 MI~
~ Cemrnmt:EC CHECK lAM B RD AND DRISCOLL RI DGE RD
20:43:44 Mt~
20:19:34 LOOM

20:54:10 MIse:
645Canment:ECCHECK SH8@5
20:57:51 CMPLT §§§'

21:10:49 CLEAR

~

Dispo:ARR

21:10:49 -CLEAR
21:10:49 CLose
21:11:10 BRIEF

22:34:22 i NV

Cannent:PLATZ,CHAUNCEY J. DUI
InvType:DR Pria'ity:2 Narne:BROWN,JOH N J D013:11/1111964 Age:46IIWDeac:PlCKED UP

PLATZVEH
. 22:35:02 LOGY Messaga:021106270535000067 Reoeived:06I26I201122:34:41 Commsnt:BROWN 2017 CL RID
22:39:42-PREMIS COO1I1l81t:(ncne}
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JULY 18, a:Ol1

a~aJ

LICf,
FILEt I 651000082278
DOB:

~~Q~(

R!QOBST FOR ADOI rONAL TIME FOR

EVIOE~CE

L

~

AN ADNINrS'l'RATXVE HEARING WA HBLD ON JULy 18. 2011
AND A
MOT.rONjRZQOES'r WAS MADE ".l:'Q ~VB TaB RECORD OPO TO Ii.Iil:aOW TID 'l'O
OMAIN AND "PRBSENT AODITION;j EV!DeNCE. THB HDR.J:NG Olnl'ZC2R GRANTlm
THE MOTION/REQUEST AND THE R CoRD WILL BE HELD OPEN FOR 15 DAYS PROM
~ DATB: THB HEARING ~.s HE
• THE HOTJ:ON/REQUES'l' SHA.LL NOT STAY mE
SUSPBNSION NOR EXTEND 'l'aB ~J:RAT:tON DATE OF THE THIRTY no) TEMPORARY
~BRM!T.

I

BVI:O.ENC~ Il

IP 'THE ADDITIONAL
UCE:r.:VED PRIOR. TO '1'!fliI UPIRAT:tON OF THE
15 DAY TIME FRAME, 'rHZ REcoilc WILL BE CLOSED AT 'THE Tl:M.B: THE
lWIDENCE IS UCEIV'!:D AND A F~NJ:)l:NG OF FACT WILL BE ISSUED.

IF THE ADXn:r:rONAL EVIDBNCE IJ NOT RBCBIV'ED wr.nl:IN THE 15
!"RAME,

'I'm:

RECOIU:) WILL BE

CLdsEO

DAY TIMS

A FINDING OF FAc:r mLL BE ISS'UBI}.
~F THE EVIDENCE CANNOT aE OB~~NED WITHIN 15 DAYS, PLEASE CONTACT
OUR OFFICS PlUOR TO THE !lXPI~T:r:OH 011 THE lS DAYS TIME l1R.AME AT
{20tH 332-2004 TO REQUEST AIJI)P:TIONAL TIME TO OBTlUN THE EVIDENCE.
JWl)

I

DIL\ \{
Exhibit _--=~_

Fom 021

10023

9
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1 2
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Telephone: (208)
Fax: (208) 882-1362
ISB #6383

In the Matter of the
Suspension of:

CHAUNCEY JACK PLATZ

)
)
)
)
)
)

Idaho DL #: JA3S7223C
File # 657000082278

MOTION TO STAY
SUSPENSION

Comes now the Driver, through his attorney James
Idaho Transportation Department for a stay

Johnson,.

the suspension of the

It is understood that a request for additional

itself is not by itself sufficient to grant such a stay,

for evidence relevant to

moves
privileges.
hearing

the questions brought up about

the procedures used by the officer used by the stop are serious enough to bring into
question whether the due process rights of the Driver will be unjustly impacted by this
event. The Driver needs to drive for his employment as a log truck driver. Prior to this
event the Driver (age 52) had had only one moving violation, a speeding ticket. (See

MOTION TO STAY SUSPENSION

·-·
, U
06

is

It is understood

should the

only

that the Transportation

Therefore
suspension, petila1rtg a

by

stay

Officer.

Dated July 26, 2011.

E.Johnson
Attorney for
Driver

CERTIFICATE OF SERVICE

On July 26, 2011, I faxed this document, with attached exhibits A, to: Mr. Skip Carter,
the Idaho Transportation Department Drivers Services section at 208 332 4124. 'n\e
document, with attached exhibit A, was sent by U.S. Mail, overnight delivery; to:Mr.
Skip Carter at lTD Driver Services, P.O. Box 7129, Boise, ID 83707-1129.

~~~

James E. Johnson

MOTION 1'0 STAY SUSPENSION
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2

1

###################################################################

ACK

From~

SWITCH

T: MESSAGE ROUTED
!:rDT2 00046 AT 17 44

0

2

0

NI.;ET

NCIC

DMV
HPS
MRI-1217594
###################################################################

DR

From;

BFS

.

TXT: ILED REPLY
ID0290000
TST!N.NAM!PLATZ,CHAUNCY J.DOB!

SEX!M.RAC/U.

**** NO N-IHOT RECORD FOUND FOR INQUIRY ABOVE ****

MRI 1217595 IN: HPS 12489 AT 17:44 25JAN10
OUT: SLT2 131 AT 17:44 25JAN10
###################################################################

From:

DR

DMV

TXT: NAM!PLATZ,CHAuNCY J.DOB/

.SEX/M

PAGE 01
,Y: BE THE SAME AS:
OLN/JA387223C.
NAM/PLATZ, CHAUNCEY JACK.
RES!

.

1080- PLATZ RD
DEARY

ID

SEX!M. HAl/BRO. EYE/SLIT.
,HGT/510. WGT/190.

AKA OLN/

FOR OFFICIAL INVESTIGATION PURPOSES ONLY
PRIVACY FLAG.
** OPR STATUS/VALID.
** CDL STATUS/VALID.
CLASS/A.
** EXP/11-0S-2011.
83823.
OLT/DRIVER LICENSE.

END/DBT.
DOB
.
.
ISS/06-26-2008.REC/350081780033. CNTY/NEZP.
AKA OLS/ID

.

,

CITN/02-26-2003C.
03-11-2002A.NO LIAB INS.
01-24-2007A.BASIC RULE. .
CITN/02-13-2007C.
ORn DEGREE/INFR.
END OF RECORD
END OF MESSAGE ...

MO.
MO. MISSOURI.
ISP.UEz PRRCE.

MRI 1217596 IN: DMVIOl 14918' AT 17:44 25JAN10
OUT: SLT2 132 AT 17:44 25JAN10
#############1########################################HI###ltt##llt
DQ

From:

NCIC·

'

, "T: 1L0100PO,MRI1217594
"--'0290000
N~1/pLATZ/CHAUNCY J DOB
RAC/a SEX!M
***MESSAGE KEY QWA SEARCHES ALL NCIC PERSONS FILES WITHOUT LIMITATIONS.

NO NCIC WANT
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IvIoscow, Idaho 83843
Telephone: (208) 882-1357
Fax: (208) 882-1362
ISH #6383

Attorney for

In the Matter of the License
Suspension of:
CHAUNCEY JACK PLATZ

)
)
)
)

)
)

Idaho DL
File # 657

SUPPLEMENTAL ARGUMENT
RE: SUSPENSION HEARING OF
JULY 18,2011

Comes now the Driver" through his attorney James E. Johnson,. and offers the

following supplemental argument; in :reference to the required standard operating
procedures prior to administering the breath test to the Driver.
Statement of Fads

Trooper Chad Montgomery (Montgomery) stopped the vehicle driven by Mr.
Platz on June 26, 2011. The reason for the stop was speeding,. The stop occurred on

State Highway 3 near milepost 12.
Montgomery checked Platz's eyes for nystagmus, ran his documentation and
asked Platz to perform some field sobriety tests (FSTs). He told Platz he was starting a
SUPPLEMENTALARGUME1\TT RE: SUSPENSION HEARING

1

OF JULY 18, 2011

O

,"'j

J

1

breath analyzer at 20:02:45. (See Exhibit R)
During LV1{}m:.e;om

FSTs, lVlCmtl!Ornerv
was not in a position.

<:IiM,.,."",I.,,,

use his sense

or

hearing to accomplish the purpose of
background noisel airplane noise (approximately seven times). . passing cars (about
nineteen or more), engine idling noise. Furthermore, Montgomery had toO retrieve the
breath analyzer from the interior of his car. There was ambient breeze, noise, and
diverted visual attention. Montgomery did not monitor Platz as required.
At approximately 19:50" Montgomery demonstrated the nine-step FST. During
that time, he watched Platz's foot placement then his own feet

then watched

Platz's feet to monitor whether the feet were being placed correC1Cl~ This last for
approximately a minute during the demonstration; and then about anoOther 45 seconds
oOf Platz's performance. Montgomery can bee seen on the video looking at his and
Platz"s feet. Shortly afterward, the One-Legged Stand is performed, and Montogomery

is not visible on the video. However, the FST is meaningless unless the feet are
observed.

SUPPLEMENTALARGUMEl\1T RE: SUSPENSION HEARING
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OF JULY 18, 2011
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2

1

are

Finally, at saine point during the fifteen minute period, Montgomery retrieves

rus car, necessitating a change

observation

Analysis
A certified operator

administer breath alcohol tests according

Police Standard Operating Procedure:

II-{"""",,.,.+h

Alcohol Testing ("ISP SOPs") in order for

their results to enjoy a presumption of reliability. In re Scl1r(leder~ 147 Idaho 476,478,210
P.3d 584,586; see also [SP SOP § 6. If the certified operator does not strictly follow
proiCedures, test results win be inadmissible unless the State can establish the reliability
of the results through expert testimony. ld. (relying on State v. Charan) 132 Idaho
341,343.. 971 P.2d 1165.. 1167 (Ct. App. 1999). These mandatory nature of these rules is
established through use of the word "must." Wheeler v. Idaho Transportation Department,
148 Idaho 378, 386, 223 P.3d 761, 768 (Ct. App. 2009). This means the Department is

entitled to no leeway where a mandatory procedural requirement is concerned. fd.
Accordingly, noncompliance with these procedures is one of the grounds for not
imposing an administrative license suspension under I. C. § 18-8002A(7)(d). In re
Mahurin, 140 Idaho 656, 65,..,59, 99 P.3d 125, 127-28 (Ct. App. 2004).

SUPPLEMENTAL ARGUMENT RE: SUSPENSION HEARING
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1

vomit /regurgitate." ISP SOP § 6.1. Such events could introduce alcohol into the
subject's mouth,

133 Idaho

988

oeCUl,

227.

occur. State v. DeFranco, 143 Idaho 335, 337,

operator must be
during

morntOl'ing period is

any

might intll11en,ce
SOP § 6.1.4. The purpose

ensure the operator observes the subject for

event

might make the results of the test inaccurate through the introduction of mouth alcohol.

State v. Cnrson, 133 Idaho 451,453, 988 P.2d 225,227 (Ct. App. 1999).
The mandated monitoring period is "not an onerous burden" unfairly foisted
upon law enforcement officials. DeFranco, 143 Idaho at 338, 144 P.3d

43. The operator

is not required to nstare fixedly" at the subject for fifteen minutes. Bennett v. State Dep't

a/Tramp./ 147 Idaho 141,144,206 P.3d 505,508{Ct.App. 2009). Howeverr the monitoring
must Hbe such as could reasonably be expected to accomplish the purpose of the
requirement:t Carson, 133 Idaho at 453,988 P.2d at 227.

operator ordinarily meets

this requirement if he "stays in dose physical proximity to the test subject so that the
officer's senses of sight. smell.. and hearing can be employed." DeFranco, 143 Idaho at
338; 144 P.3d at 43. However, use of sight alone is not enough. Be11.1'J.ett, 147 Idaho at
SUPPLEMENTAL ARGUMENT RE: SUSPENSION HEARING
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3

508,

use

OItllCe!'·s sense

senses

338, 144 P.3d at 43.

Idaho courts

officer
509.

found nOlnCCmtHl

the room twice during the monitoring
DeFranco, the Court found

breathalyzer equipment even though

officer testified he could see

through the gap between the trunk and the vehicle and that

would have

a

b-urp. 143 Idaho at 336, 144 P.3d at 41. In Carson, the court found noncompliance where
the officer watched the subject intermittently through the mirror while driving him to
the station. Also in Carson, the officer had a hearing aid, it was raining, and the
windshield wipers were on. 133 Idaho at 453, 988 P.2d at'l27.
In contrast to Bennett.. DeFranco, and Carson is State v. Remsburg, 126 Idaho

338,339; 882 P.2d 993,994 (Ct. App. 1994). In Remsburg, the court found compliance

where the officer sat next to the subject and programmed the testing device, waited for
it to warm up, and read the required advisory to her. Id. Although the officer failed to

maintain visual contact, he appeared to have full use of his other senses. ld.
In this case, Montgomery was not always in a physical position to watch Platz, or

alternatively to use his sense of smell and hearing to accomplish the purpose of the

SUPPI.EMENTALARGUMENT RE! SUSPENSION HEARING
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.

1

support a finding

proper procedures were followed." Bennett u. State, Dep't of

Transp,,, 147 Idaho at 145 206 E3d
g

509.
were

inhibited,

thathls
period. At least nineteen ·<Yor"C'''~''' Da.s~jea.

on

is a busy two-lane road. (Video from 19:47:45 to 20:02:44). Additionally,

constant ambient noise and the sound of an

was

passing overhead could be heard

during the video seven times. Id.
Montgomery and Platz were outside of their cars during the entire :fifteen
minutes, and similar to the officer's actions in DeFmnco, Montgomery leaned in to

retrieve the breathaIyzer out of his patrol car. (Video at 19:55:04 to 7:55:44). Although
Montgomery was not far from Platz at this time,

diverted rus attention and his sens(';:s

were impaired when reaching into the car. Additionally, Montgomery engaged in
conversation with a second unidentified state trooper

(Video at 7:55:20 to

7:55:39).

Montgomery could not have been alert to any burps or belching during the
administration of the Field Sobriety Tests during the waiting period. Montgomery had
his eyes to the ground or his back· turned to Platz during nearly all the time he
SUPPLEMENTAL ARGUMENT RE: SUSPENSION HEARING
OF JULY 18, 2011

6

5

tum
one-leg stand tests to properly administer

Nfl}',,,,,,,,,,,.;:>,!,,

Montgomery needed to

observe Platz for
was

the waiting period.
to

It:g;{)m~erv

act in compliance with the

acrlonLS, and
any

substantially impaired Montgomerys ability

with his other senses to ensure nothing occurred

test.

necessarily

would affect

not
outside

observations

accuracy of the

was far enough away (out of camera view, reaching into his car) the his sense of

smen would not aid constant monitoring.
In addition, the monitoring start time appears to be when Montgomery
announced it at 19:47:48 (Exhibit B.) The tin1.e of the blow appears on the video to be
20:02:45. fd. This time is short of fifteen minutes.
it is probably shy of fifteen minutes. However,

start time may be subjective. . but
start time of the LifeLoc is 19:59.. at

which time Montgomery is dearly diverted in his attention from Platz. (State's Exhibit
2.) The Officer's Detailed History (Exhibit A) describes the' activity at 19:43:15 as Non
evals/' but the officer did not detail when the start period began, and did not note it in
his affidavit. The documentation provided by the Life Loc read-out itself belies the full

:fifteen minutes were given to the required monitoring.
CONCLUSION

SUPPLEwlENTALARGUlVffim RE: SUSPENSION HEARING
OF JULY 18, 2011
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officer

the test. See

SOP

otD,Cer can

individual, but conditions may still exist that

monitoring period

inadequate.

his senses of

several points during

waiting

administered to Platz

this case is

a.ndsmell
alcohol test

U""'AV"'''' Since the breath. alcohol test is

inadmissible, the Department must reverse

suspension.

Dated July 26, 2011.

CERTIFICATE OF SERVICE
On Jm y 26, 2011, I faxed this documentJ with attached exhibits A and C, to: Mr. Skip
Carter, the Idaho Transportation Department Drivers Services section at 208 332 4124.
The document with attached. exhibits A, BF and C was sent by U.S. Mail, overnight
deliverJ" to Mr. Skip Carter at lTD Driver Services, P.O. Box 7129, Boise,. ID 83707-1129.

SUPPLEMENTALARGUMBNT RE: SUSPENSION HEARING

OF JULY 18, 2011
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208882
Number of sheets, induding cover sheet:
TO:
208332

PHONE Nill.ffiER

2083322004

DATE:

July 26r 2011

RE:
Platz, File # 657000082278
three items accompany: Notice of Additional Evidence, Motion to Stay
Suspension, Supplemental Argument te: Suspension Hearing.

DVD will follow in Mail.
Thank You, Jay Johnson

NOTICE: This fax is intended only for the use of the person to whom it is
addressed. It may contain privileged or confidential information. If you have
received this fax in error, please notify me immediately at the numbers listed
above and destroy any received transmission, including aU documents
accompanying this cover sheet.

071

2088821357, fax 208 8821362
Number of sheets, induding cover
Vicki Johnson

TO:

FAX NuM:BER

208 3324124

PHONE NUMBER

2083322004

DATE:

July 27, 2011
# 657000082278

RE:

Received Mr. Carter's Order this AM. Thanks for faxing it to me. 111e mailed
version,.. 1Nith the DVD video, may arrive today, maybe Thursday. When Mr.
Carter reaches a decision on that, please contact me by fax or email. I am
expecting to be out of my office for two + weeks beginning August 1 for medical
reasons, and Mr. Platz will need to respond quickly if the decision is against him
(unlikely as that is).
Thanks you for your help on this.,
Thank You, Jay Jolmson

NOTICE: This fax is intended only for the use of the person to whom iUs
addressed. It may contain privileged or confidential information. If you have
received this fax in error, please notify me immediately at the numbers listed
above and destroy any received transmission, including all documents
accompanying this cover sheet.
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James E. Johnson
604 S. Washington St., #3
Moscow, Idaho 83843
Telephone: (208) 882-1357
Fax: (208) 882-1362
ISB #6383
Attorney for the Driver

BEFORE THE IDAHO TRANSPORTATION DEPARTMENT

In the Matter of the License
Suspension of:
CHAUNCEY JACK PLATZ

)
)
)
)
)
)

Idaho DL
File # 6570
NOTICE OF ADDITIONAL
EVIDENCE FOR ADMINISTRATIVE
LICENSE SUSPENSION HEARING

Comes now the Driver, through his attorney James E. Johnson, and offers the
following as evidence, requesting that it be considered as evidence by the hearing
officer in this action:
1.

ISP communication log, (marked as Driver's Exhibit A).

2.

Video of the event as recorded by ISP Trooper Montgomery (marked as Driver's
Exhibit B).
This notice is in response to the letter received by fax to this office on July 18,

2011, following our request that additional evidence be considered, and on being
informed by Hearing Officer Skip Carter that evidence could be offered and additional
NOTICE OF ADDITIONAL EVIDENCE FOR ADMINISTRATIVE
LICENSE SUSPENSION HEARING

1
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argument considered. The letter received by this office is also attached and marked as
exhibit C.
July 26, 2011.

Attorney for the Driver

CERTIFICATE OF SERVICE
On July 26,2011, I faxed this document, with attached exhibits A and C, to: Mr. Skip
Carter, the Idaho Transportation Department Drivers Services section at 208 332 4124.
The document with attached exhibits A, B, and C was sent by u.s. Mail, overnight
delivery, to Mr. Skip Carter at lTD Driver Services, P.O. Box 7129, Boise, ID 83707-1129.

~~

J

es E. JoOOso

NOTICE OF ADDITIONAL EVIDENCE FOR ADMINISTRATIVE
LICENSE SUSPENSION HEARING
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Priority:1 Type:T • Traffic Stop
location:SB SH3@12.00,JUl
ICreated: 11061261201119:39:43111 P01321136841
IEntered: 11°61261201119:39:4311' P01321~
IDil:patch: 11061261201119:39:43111 P01321/36841
IEnroote: 11°61261201119:39:43111 P01321/3684/
IOnscene: 11°61261201119:39:43111 P01321136841
ITranl:prt: /10612612011 20:27:49111 P01321135371
ICornplete:1I06l2612011 20:57:51111 P013Zl135371
ICloSed: 110612612011 21:10:49111 P01321135371
PnmeUmt:645 Di~:ARR Type:T • Traffic Stop
RCC:RCCN Groop:lE1 Coonty:1l Area:1l3
Caffi#:l11000525
; Detail
19:39:43 CREATE Location:SB SH3 @12.00,JUL Plate:1lA8249
19:39:43 ENTRY Type:Nooe-->T Plate:1lA8249 Group:None-->lE1 Area:Nooe-->1l3 TypeDesc:Nooe-->Traffic
Stop Priority: Nooe-->1 RCC:Nooe-->RCCN
.
.
19:39:43 DISPOS 645 Location:SBSH3@12.00,JUl Serial:3571 OperNames:MONTGOMERV,CHAD
19:39:43 -PRI U
645
.
19:39:43 -PREMIS Cornment:(none)
19:39:54 LOGM
645 Message:021106270239000040 Received:06IZ6I201119:39:46 Comment:PlT
19:42:29 I NV
6451 nvType:DR Priority:2 Name:PLATZ,CHAUNCEV J 008:11/0511958 Age:S2
19:43:15 MISC
645Comment:ON EVALS
645 M essage:021106270243000041 Received:06I261201119:40:25 Comment: PLATZ I D 2011
19:43:35 lOGM
ClR
19:48:25 MISC
Cornment:PERlATAH COUNTV, A DEPUTY JUST CHECKED OUTWITH 645
20:06:44 MISC
645 Comment:SEC CECK
20:06:49 I NCUST 645
ISAN INDIVIDUAL ENRT TO PICK
645Comment:lATAH DEP OUT WITH ME"
20:14:04 MISC·
UPTH VEH
20:14:12 CASE
645 Case#:l11000525
20:15:41 LOGM
645 Message:021106270315000045 Received:06I2612011 20:15:20 Cornment:CRI MI NAL
COVERSHEET
20:16:36 lOGM 645 Message:021106270316000047 Received:06I2612011 20:16:01 Cornment:1D CRI MINAL
20:19:34 LOGM
645 Message:021106270319000050 Received:06I261201120:17:33 Cornment:MI5S0URI
CRIMINAL
20: 19:48 LOGM
645 M essage:02H06270319000051 Received:06I2612011 20:19:35 Cornment:M T CRI MI NAL
20:22:30 MISC
645Comment:1ST OFFENCE DUI.201INSUFFICIENT/.191
20:27:49 TRANSP 645 Location:LATAH COUNTY JAIL
20:33:14 MISC
645 Cornment:CH 6 SH99@23
20:43:44 MI SC
645 Cornment:SEC CH ECK LAM B RD AND DRI SCOLL RI DGE RD
20:54:10 MI SC
645 Cornment:SEC CH ECK SH8@5
20:57:51 CM PL T 645'
21:10:49 CLEAR 645 Di~:ARR
21:10:49 -CLEAR
21:10:49 CLOSE
21:11:10 BRIEF Cornment:PLATZ.CHAUNCEV J. DUI
I nvType:DR Priority:2 Name:BROWN,JOH N J 008:11/17/1964 Age:46 I nvDesc:PlCKED UP
22:34:22 I NV
PLATZ VEH
. 22:35:02 LOGM
Message:021i06270535000067 Received:06/261201122:34:41 Cornment:BROWN 2017CLR ID
22:39:42 -PREM I S Commant:(nooe)

75

: 55

0

EM&"'''iI'U TRANSPORTATiON OEPAIUMt:;NT
Driver Services? PO 80x 71i29
Boise !D 8370"1 - if 29
I

3

{2GB) 334-8735

" ,~~__,~~~,~~_________~£{rid2sho.gov

I

I
I

i,

I
PHONE~

PLATZ, CHAUNCEY JACK
1080 PLATZ RD
DEARY

ID

(208)

334-8736

JULY 18, 2011

\

I

838213

LIC#:
FILE#: 657000082278
DOB:

\

ADMINIST~::::S:E:::N~::~I:::: ::M:U::Rl:~I::::E

AN
,AND A
MOTION/REQUEST WAS MADE TO L~AVE THE RECORD OPEN TO ALLOW TIME TO
OBTAIN AND PRESENT ADDITIONAf EVIDENCE. THE HEARING OFFICER GRANTED
THE MOTION/REQUEST AND THE RfCORD WILL BE HELD OPEN FOR 15 DAYS FROM
THE DATE THE HEARING WAS HELD. THE MOTION/REQUEST SHALL NOT STAY THE
SUSPENSION NOR EXTEND THE EX~IRATION DATE OF THE THIRTY (30) TEMPORARY
PERMIT.
I
,
I
IF THE ADDITIONAL EVIDENCE ISI RECEIVED PRIOR TO THE EXPIRATION OF THE
15 DAY TIME FRAME, THE RECO~ WILL BE CLOSED AT THE TIME THE
EVIDENCE IS RECEIVED ~~ A F4NDING OF FACT WILL BE ISSUED.

I

IF THE ADDITIONAL EVIDENCE I~ NOT RECEIVED WITHIN THE 15 DAY TIME
FRAME, THE RECORD WILL BE CLdsED AND A FINDING OF FACT WILL BE ISSUED.
IF THE EVIDENCE CANNOT BE OB~AINED WITHIN 15 DAYS, PLEASE CONTACT
OUR OFFICE PRIOR TO THE EXPI~TION OF THE 15 DAYS TIME FRAME AT
(208) 332-2004 TO REQUEST ADDiITIONAL TIME TO OBTAIN THE EVIDENCE.

I

I

DR..\ \l ~t2--S>
Exhibit _~~_
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James Johnson
604 S. Washington St., #3
Moscow, Idaho 83843
Telephone: (208) 882-1357
Fax: (208) 882-1362
ISB #6383
Attorney for the Driver

BEFORE THE IDAHO TRANSPORTATION DEPARTl\;1ENT

In the Matter of the License
Suspension of:
CHAUNCEY JACK PLATZ

)
)
)
)
)
)

Idaho DL
File # 657
MOTION TO STAY
SUSPENSION

Comes now the Driver, through his attorney James E. Johnson, and moves the
Idaho Transportation Department for a stay in the suspension of the Driver's privileges.
It is understood that a request for additional time for evidence relevant to the hearing
itself is not by itself sufficient to grant such a stay, but the questions brought up about
the procedures used by the officer used by the stop are serious enough to bring into
question whether the due process rights of the Driver will be unjustly impacted by this
event. The Driver needs to drive for his employment as a log truck driver. Prior to this
event the Driver (age 52) had had only one moving violation, a speeding ticket. (See

MOTION TO STAY SUSPENSION
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attached exhibit A, an NClC printout.)
pending

is a safe driver, and may lose his
this matter if a stay is not granted,

It is understood that should the Hearing Officer sustain the suspension, the

Driver would only have recourse by appeal to the District Court, and the suspension
would be in effect unless the District Court issued a stay.
Therefore the Driver prays that the Transportation Department stay his
suspension, pending a finding by the Hearing Officer,

Dated July 26, 2011.

Ja es Johnson
Attorney for the Driver

CERTIFICATE OF SERVICE
On July 26,2011, I faxed this document, with attached exhibits A, to: Mr. Skip Carter,
the Idaho Transportation Department Drivers Services section at 208 332 4124. The
document, with attached exhibit A, was sent by U.s. Mail, overnight delivery, to Mr.
Skip Carter at lTD Driver Services, P.O. Box 7129, Boise, ID 83707-1129.

James E. Johnson

MOTION TO STAY SUSPENSION
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###################################################################
ACK
From: SWITCH

T: MESSAGE ROUTED
0DT2 00046 AT 17:44
NLET
NCIC
DMV
HFS
MRI-1217594

01/25/2010

###################################################################
DR
From: HFS

TXT: ILED REPLY
ID0290000
TST/N.NAM/PLATZ,CHAUNCY J.DOB/

SEX/M.RAC/U.

**** NO N-IHOT RECORD FOUND FOR INQUIRY ABOVE ****
MRI 1217595 IN: HFS 12489 AT 17:44 25JAN10
OUT: SLT2 131 AT 17:44 25JANI0
###################################################################
DR
From: DMV

TXT: NAM/PLATZ,CHAUNCY J.DOB/

SEX/M

.Y BE THE SAME AS:
PAGE 01 FOR OFFICIAL INVESTIGATION PURPOSES ONLY
OLN/JA387223C.
PRIVACY FLAG.
NAM/PLATZ, CHAUNCEY JACK.
** OPR STATUS/VALID.
RES/
** CDL STATUS/VALID.
1080- PLATZ RD
CLASS/A.
** EXP/11-05-2011.
DEARY
ID 83823.
OLT/DRIVER LICENSE.
SEX/M. HAl/BRO. EYE/BLU.
HGT/510. WGT/190.
AKA OLN/
.
CITN/02-26-2003C.
CITN/02-13-2007C.
ORD DEGREE/INFR.
END OF RECORD
END OF MESSAGE ...

END/DBT.
.
.
ISS/06-26-2008. REC/350081780033. CNTY/NEZP.

AKA OLS/ID
MO.
03-11-2002A.NO LIAB INS.
MO. MISSOURI.
01-24-2007A.BASIC RULE.
ISP.NEZ PERCE.

MRI 1217596 IN: DMVI01 14918 AT 17:44 25JAN10
OUT: SLT2 132 AT 17:44 25JAN10
###################################################################
DQ
From: NCIC

"T: 1L0100PO,MRI1217594
_-,0290000
NO NCIC WANT NAM/PLATZ,CHAUNCY J DOB
RAC/U SEX/M
***MESSAGE KEY QWA SEARCHES ALL NCIC PERSONS FILES WITHOUT LIMITATIONS.
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Jay Johnson
attorney at law
604 S. Washington Street, suite 3
Moscow, Idaho 83843
2088821357
July 26,2011
Mr. Skip Carter
lTD Hearing Officer
Driver Services
P.O. Box 7129
Boise, ID 83707-1129
Re: Driving Privileges of Platz, File Number 657000082278
Dear Mr. Carter:
Enclosed are three filings, along with additional evidence I wish you to consider.
The filings are a Notice of Additional Evidence, a Motion to Stay Suspension, and
Supplemental Argument Re: Suspension Hearing Of July 18, 2011.
All of this material should have arrived by fax on July 26, except for the critical
bit of information which you suggested, the video of the stop. That is included with
this package, marked as Driver's Exhibit B.
Thank you for your consideration of these materials.

080

PHONE:
PLATZ, CHAUNCEY JACK
1080 PLATZ RD
DEARY

(208) 334 - 873 6

JULY 06, 2011

ID

83823

LIC#:
FILE#: 657000082278
DOB:

NOTICE OF TELEPHONE HEARING
A HEARING WILL BE HELD PURSUANT TO YOUR REQUEST REGARDING THE
ADMINISTRATIVE LICENSE SUSPENSION DATED JUNE 26, 2011
THE
HEARING WILL BE CONDUCTED BY TELEPHONE CONFERENCE CALL ON
JULY 18, 2011
AT 10:00MT. THE TELEPHONE CALL WILL BE PLACE TO:
(
) YOU t AT TELEPHONE #:
(XXX) YOUR ATTORNEY: JAMES E JOHNSON
AT TELEPHONE #: 208-882-1357
THE HEARING OFFICER PRESIDING AT THE HEARING WILL BE SKIP CARTER

**********************************************************************

*
*
*

YOU HAVE 7 DAYS FROM THE DATE OF THIS NOTICE TO REQUEST A
CONTINUANCE FOR GOOD CAUSE SHOWN.
FAILURE TO REQUEST A
CONTINUANCE WITHIN 7 DAYS MAY RESULT IN THE DENIAL OF REQUEST.

*
*
*

**********************************************************************
THE HEARING OFFICER WILL TAKE JUDICIAL NOTICE OF THE RECORDS REGULARLY
MAINTAINED BY THE IDAHO TRANSPORTATION DEPARTMENT, THE IDAHO
ADMINISTRATIVE PROCEDURE ACT RULES, ALL MANUALS ADOPTED UNDER IDAPA
RULES 11.03.01 AND 39.02.72, IDAHO STATUTES, AND REPORTED IDAHO COURT
DECISIONS.
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 67,
CHAPTER 52, IDAHO CODE, AND THE RULES OF PRACTICE AND PROCEDURES OF
THE IDAHO TRANSPORTATION DEPARTMENT.
IF YOU NEED FURTHER ASSISTANCE,
PLEASE CALL (208) 332-2004.

CC: JAMES E JOHNSON
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PHONE:
PLATZ, CHAUNCEY JACK
1080 PLATZ RD
DEARY

(208) 334 8736

JULY 18

ID

83823

2011

LIC#:
FILE#:: 657000082278
DOB:

REQUEST FOR ADDITIONAL TIME FOR EVIDENCE
AN ADMINISTRATIVE HEARING WAS HELD ON JULY 18, 2011
, AND A
MOTION/REQUEST WAS MADE TO LEAVE THE RECORD OPEN TO ALLOW TIME TO
OBTAIN AND PRESENT ADDITIONAL EVIDENCE. THE HEARING OFFICER GRANTED
THE MOTION/REQUEST AND THE RECORD WILL BE HELD OPEN FOR 15 DAYS FROM
THE DATE THE HEARING WAS HELD. THE MOTION/REQUEST SHALL NOT STAY THE
SUSPENSION NOR EXTEND THE EXPIRATION DATE OF THE THIRTY (30) TEMPORARY
PERMIT.
IF THE ADDITIONAL EVIDENCE IS RECEIVED PRIOR TO THE EXPIRATION OF THE
15 DAY TIME FRAME, THE RECORD WILL BE CLOSED AT THE TIME THE
EVIDENCE IS RECEIVED AND A FINDING OF FACT WILL BE ISSUED.
IF THE ADDITIONAL EVIDENCE IS NOT RECEIVED WITHIN THE 15 DAY TIME
FRAME, THE RECORD WILL BE CLOSED AND A FINDING OF FACT WILL BE ISSUED.
IF THE EVIDENCE CANNOT BE OBTAINED WITHIN 15 DAYS, PLEASE CONTACT
OUR OFFICE PRIOR TO THE EXPIRATION OF THE 15 DAYS TIME FRAME AT
(208) 332-2004 TO REQUEST ADDITIONAL TIME TO OBTAIN THE EVIDENCE.
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3

Sent

Idaho Transportation Dept

Boise

10

83707-1129

Name: Vicki Johnson
Phone: (208) 334-2004

Fax:

912088821362

E-mail: Vicki.Johnson@itdidaho.gov

Sent: 7/18/11

at: 1:55:10 PM

3 page(s) (including cover)

Subject EVIDENCE LETTER FOR: PLATZ, CHAUNCEY JACK
Comments:

084
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Sent

Idaho Transportation Dept

Boise
ID

83707-1129

Name: Vicki Johnson
Phone: (208) 334-2004

912088821362

Fax:

E-mail: VickLJohnson@itd.idaho.gov

Sent: 7/27/11

at: 8:24:27 AM

3 page(s) (including cover)

Subject: ORDER FOR: PLATZ, CHAUNCEY JACK
Comments:

085

)
)
)
)
)
)
)

This matter came on for administrative license suspension hearing on July 1
2011 by telephone conference. James E. Johnson, Attorney at

represented Platz.

The suspension set out in the Notice of Suspension served pursuant to Idaho Code
§18-8002Ai is SUSTAINED.
EXHIBIT LIST ii
1. Notice of Suspension
2. Evidentiary test results
3. Sworn Statement
4. Copy of Citation #ISP0082278
5. Envelope from Law Enforcement Agency
6. Certification of Receipt of Law Enforcement Documents
7. Petitioner's Request for Hearing
8. Petitioner's Driver License Record
9. Order
Petitioner supplemented the record with the following exhibits:
A. Notice of Additional Evidence
B. Detailed History
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---l

o

C. Correspondence
Motion to Stay
Teletype Record
Supplemental Argument
G. Correspondence
DVD

I. Notice of Additional Evidence
J. Detailed History

Mr. Johnson requested fifteen days to submit additional evidence andlor written
argument. Exhibits A-J were received and supplemented to the record, including a
memorandum brief marked as Exhibit F. At the time of the hearing he argued the
following on behalf of Platz:
1. A proper and full fifteen minute waiting period was not observed by the
investigating officer in this case.

FINDINGS OF FACT
I, having heard all issues raised, having considered the exhibits admitted as
evidence; having considered the matter herein; and being advised in the premises and the
law, make the following Findings of Fact:
BURDEN OF PROOF
Pursuant to Idaho Code § lS-S002A(7) the Petitioner has the Burden of Proof by a
preponderance of the evidence regarding all Idaho Code § lS-S002A standards and all
issues raised by the Petitioner.

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---2

o

1. Officer Montgomery stopped the vehicle driven by Platz on June 26, 2011 at
approximately 1939 hours in Latah County, Idaho for speeding, 31 mph in a
posted 25 mph zone,

violation ofIdaho Code, §49-654.

2. Officer Montgomery had legal cause

WAS

stop the vehicle driven by Platz.

CAUSE
VIOLATION

WAS IN
§18-8004?

1. The probable cause affidavit submitted by Officer Montgomery states that Platz
exhibited the following behaviors:
a. Odor of Alcoholic Beverage
b. Admitted to consuming alcohol
c. Impaired memory
d. Glassy eyes
e. Bloodshot eyes
2. Platz met the minimum decision points on the following Standardized Field
Sobriety tests:
a. Horizontal Gaze Nystagmus
b. Walk and Turn
3. Officer Montgomery observed Platz in actual physical control of the vehicle.
4. Officer Montgomery had sufficient legal cause to arrest Platz and request an
evidentiary test.

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---3

088

1. The analyses ofthe breath samples obtained from Platz indicated a BrAC iv of
.201linsuf/.191.
2. Platz is in violation of Idaho Code § 18-8004.

SET

AND ISP STANDARD

OPERATING

1. The affidavit submitted by Officer Montgomery states the evidentiary test was
performed in compliance with Idaho Law and ISP Standard Operating Procedures.
2. Idaho State Police Standard Operating Procedure, Rule 6.1, provides that
" ... [P]rior to evidential breath alcohol testing, the subject/individual should be
monitored for at least fifteen (15) minutes." This waiting period allows sufficient
time for any mouth alcohol to dissipate.
3. Counsel for Platz argues that all of the Standard Operating Procedures "must" be
observed for the test results to be admissible. However, the Standard Operating
Procedure, Rule 6.1, sets forth recommended language ("should") rather than
mandatory language, and therefore, strict compliance with the recommended
language shall not bear the sufficient weight to suppress the evidentiary test
results.
4. Platz argues that he was not closely observed during the fifteen minute waiting
period and the duration may not have been for the full fifteen minutes.

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---4

089

5.

acceptable breath alcohol test normally includes two breath samples separated
by a difference

.02 or less, and if this condition exists, the consistent and similar
. 9

that no residual mouth alcohol was

present nor was there any other foreign substances present which may have
skewed the breath test results or influenced the reliability of the test.

6.

Bennett v. State 0/Idaho, Department a/Transportation, 147 Idaho 141 (App.
2009), the Court of Appeals clarified that during the IS-minute observation period
" ... [T]he level of surveillance must be such as could reasonably be expected to
accomplish the purpose

the requirement. In light of the purposes of the

requirement, 'observation' can include not only visual observation but use of other
senses as well. So long as the officer is continually in position to use his senses,
not just sight, to determine that the defendant did not belch, burp or vomit during
the observation period, the observation complies with the training manual
instructions. In this regard, the officer need not 'stare fixedly' at the subject for
the entire observation period." Based on the record and a review of the
video/audio recording of the investigation, it has not been definitively shown that
Officer Montgomery did not follow the requisite procedures regarding the 15minute observation period. Brief conversations by Platz with a backup officer did
not significantly impede the ability of Officer Montgomery to monitor Platz at the
scene.
7. The Petitioner, Platz, did not affirmatively show by a preponderance of the
evidence that the test was not performed in compliance with Idaho Law and ISP
Standard Operating Procedures.
8. The evidentiary test was performed in compliance with Idaho Law and ISP
Standard Operating Procedures.

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---5
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5.

1. The Petitioner, Platz, did not affirmatively show by a preponderance of the
evidence that the testing instrument was not functioning properly at the time of
testing.
2. The evidentiary testing instrument functioned properly when the test was
administered.

6.
ADVISED

WAS

SUSPENSION

IDAHO DRIVING PRIVILEGES?

1. Platz was read the Idaho Code § IS-S002A advisory form prior to submitting to
evidentiary testing.
2. Platz was advised of the consequences of refusing ot failing evidentiary testing as
required by Idaho Code § IS-S002 and Idaho Code § IS-S002A.

CONCLUSION OF LAW
CONFLICTING FACTS, IF ANY, WERE CONSIDERED AND REJECTED IN
FAVOR OF THE FOREGOING CITED FACTS. BASED UPON THE FOREGOING
FINDINGS OF FACT I CONCLUDE THAT ALL OF THE REQUIREMENTS FOR
SUSPENSION OF THE PETITIONER'S DRIVING PRIVILEGES SET FORTH IN
IDAHO CODE §§IS-S002 AND IS-S002A WERE COMPLIED WITH IN THIS CASE.

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---6
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ORDER IS

The suspension set forth in the Notice of Suspension, served pursuant to

§ 18-

8002A, is SUSTAINED AND SHALL

this

4th

day of August, 2011.

SKIP CARTER
ADMINISTRATIVE HEARING EXAMINER

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---7
I

092:

(Hearings pursuant to Idaho code § I8-8002A)
1S

a

order

the

A motion for reconsideration may be filed with the Idaho Transportation Department's
Administrative License Suspension Hearing Unit, P.O. Box 7129, Boise, Idaho 837071129 within fourteen (14) days of the service date of this order. If the hearing Officer
fails to act upon this motion within twenty-one (21) days of its receipt, the motion will be
deemed denied, according to the Idaho Code §67-5243(3).
Or, pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by this
final order or orders previously issued in this case may appeal this final order and all
previously issued orders in this case to District Court by filing a petitioner for judicial
review in the District COUli of the county which:
1. A hearing was held;
2. The final agency action was taken; or
3. The party seeking review of the order resides.
An appeal must be filed within twenty-eight (28) days of the service date of this final
order. The filing of an appeal to District Court does not itself stay the effectiveness or
enforcement of the order under appeal.

ENDNOTES
Idaho's Implied Consent Statute
lTD Exhibits are numeric, Petitioner's exhibits are by Letter
iii Argument and testimony is summarized from record of the hearing
iv Breath Alcohol Concentration
i

ii

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---8

a true and
copy of the foregoing
OF LAW AND
ORDER by depositing the same in the United States mail, postage prepaid, addressed to:

James Johnson
604 S. Washington St., #3
Moscow, Idaho 83843

FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER---9
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Johnson

St,
83843
(208)
Fax: (208) 882~1362
ISB #6383
Attomeyfor

IN

COURT OF
SECOND
STATE OF IDAHO, IN AND FOR TI:1E COlJ1\.1TY OF LATAH

C. JACK PLATZ
Petitioner,

v.
IDAHO TRANSPORTATION
DEPARTMENT,
Respondent.

)
)
)
)
)
)
)
)

Petitioner, by and through his attorney

CV-2011-OO795

MOTION FOR STAY,
PENDING JUDICIAL REVIEW

pursuant to I.C. § 67-5274,

moves this court for entry of an order staying the execution or enforcement of the
Findings of Fact and Conclusions of Law and Order issued by the Idaho
Transportation Department ("lTD") on August 4, 2011, in lTD File No.
657000082278 and which sustained the suspension of Petitioner's driving
privileges from July 26, 2011, through October 24, 2011, for alleged failure of
evidentiary testing for alcohol concentration pursuant to I.e. §18-8002A.

MOTION FOR STAY, PENDING JUDICIAL REVIEW

.''

1

008
v .

Relief

stay
necessary to preserve Petitioner's driving privileges during the peI1Ue][1CY of
IUlUlJ<\. ..'OU

review or appeaL
as a practical

2.

JI..U"""U.. A,

A stay is necessary in the interests of justice.

Mr. Edwin Litteneker,
this

Special Deputy Attorney General,

and stated that he does not object to it.
Dated August

f;)

f

2011.

J es E. John on
attorney for Mr. Platz

Certificate of Service
I hereby certify that a true and correct copy of the foregoing document was
mailed by regular first class mail to:
Idaho Transportation Department
Administrative Hearing Unit
3311 W. State Street
P.O. Box 7129
Boise, ID 83707-1129
And by mail and fax to:
Edwin Litteneker
Special Deputy Attorney General
MOTION FOR STAY, PENDING JUDICIAL REVIEW
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Box 321

On the ~day of August, 2011.
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C. JACK PLATZ,

)
)
)
)

Petitioner,

)
)

vs.

IDAHO TRANSPORTATION
DEPARTMENT,

)
)
)

Respondent.

)
)

Case No. CV-2011-795

ORDER GRANTING
EX-PARTE MOTION FOR
STAY

On August 1, 2011, the Petitioner, C. Jack Platz ("Platz"), filed an Ex-Parte
Motion for Stay, Pending Findings of Fact, and Appeal of Such Findings. In it,
Platz claims that he was charged with a DUI, that he was granted an ALS hearing,
and that he is currently awaiting the outcome of that hearing in the form of a
Findings of Fact, Conclusions of Law, and Order. He further claims that, in light of
the Suspension Advisory form, which was served upon him on June 26,2011, .and
an Order entered by Administrative Hearing Officer Skip Carter dated July 27,
2011, he believes his license was suspended effective July 27,2011. The Suspension
Advisory form states: "NOTICE OF SUSPENSION If you have failed the

ORDER GRANTING EX-PARTE
MOTION FOR STAY
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evidentiary testes), your driving privileges are hereby suspended per #3 above,
commencing thirty (30) days from the date of service of this notice." The Order
states:
Any extension granted or for any other cause shown to initiate the
rescheduling of the hearing shall not operate as a stay of the suspension and
any temporary permit shall expire 30 days after service of the notice of
suspension. Therefore, the request for additional discovery items shall not be
a reasonable basis for staying the suspension.
Platz claims he needs his driving privileges in order to maintain employment
as a truck driver and states: "the impact of the denial of such a stay is highly
important." (Ex-Parte Mot. for Stay, Pending Findings of Fact, and Appeal of Such
Findings at 3.) He asks this Court, pursuant to I.c. § 67-5274, to "issue a Stay
pending the Findings of Fact and Conclusions of Law, and the possible appeal of
such Findings." (Ex-Parte Mot. for Stay, Pending Findings of Fact, and Appeal of
Such Findings at 3.) The Idaho Transportation Department (the "Department")
opposes the Petitioner's mohon and asks this Court to dismiss it for, among other
things, lack of subject matter jurisdiction.
At a hearing held on August 4,2011, this Court heard the arguments of
counsel. At that time, the Department admitted that it appears as though the
Petitioner's license is, at this time, suspended. Noting that, under I.C. § 67-5271(2),
an intermediate agency action is reviewable if review of the final agency action
would fail to provide an adequate remedy, this Court finds that it has jurisdiction
here because allowing the suspension to continue could result in irreparable injury

ORDER GRANTING EX-PARTE
MOTION FOR STAY

Page 2

102

if it is ultimately determined that Platz's license should not have been suspended.
Thus, Platz

an adequate remedy.

Good cause appearing,
It is ORDERED that the Petitioner's motion for stay of his driving privileges
pending findings of fact) and appeal of such findings is GRANTED. The Petitioner's
driving privileges are ordered reinstated pending the Hearing Officer's
determination of the appeal below.

It is FURTHER ORDERED that the Respondent's Motion to Dismiss ExParte
Motion for Stay Pending Findings of Fact & Appeal of Such findings is DENIED.
Dated this

~ay of August 2011 .
. Q~ '\~

~Stegner
District Judge

..
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OF SERVICE
I do hereby certify that full, true, complete, and correct copies of the
order were delivered by the following methods to:
Idaho Transportation Department
Drivers Services
P.O. Box 7129
Boise, Idaho 83707-1129

] Overnight Mail
] Fax
] Hand Delivery

[
[
[

] U.S. Mail
] Overnight Mail
] Fax
[~nd Delivery

Jay Johnson
Attorney at Law
604 S. Washington
Moscow, Idaho 83843
Edwin Litteneker
Special Deputy Attorney General
P.O. Box 321
Lewiston, Idaho 83501
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Driver Services PO Box
Boise 10 83707-1129

7~129

Date: August 15,2011
Wally Hedrick
Hedrick Court Reporting
PO Box 578
Boise, Idaho 83701
Chauncey Jack Platz, A.L.S. File #657000082278
Administrative License Suspension, Date of Hearing: July 18, 2011

Re:

Dear Mr. Hedrick
Please find enclosed the recording of the administrative hearing as referenced
above. The hearing is approximately 7 minutes long. Please prepare an estimate of the
transcription cost, and submit the estimate to the State's assigned attorney. Please send a
copy of the estimate to my attention as well. The attorney representing the State in this
case is:
Ed Litteneker
Attorney at Law
PO Box 321
Lewiston ID 83501
208 746-0344
If the transcript cannot be completed wi thin 14 days of the receipt of the estimated
cost, please notify the State's attorney. Upon completion of the transcript send the
original and two copies to the State's attorney for filing with the court along with the
administrative record. The final billing, of course, should go to the State's attorney. If
you have any questions, please contact me at (208) 334-4465.
Sincerely,

,)1

#

11,r;cn

A ~..
J(

i

fi

/-;'

r

!.

~

... )

{L.r--

,
..-......,..,

I_(J CD

Hal Putnam,
Driver Records Program Supervisor
Driver Services
enc: cd recording for Chauncey Jack Platz
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604 S. WashIngton St., #3
,Moscow} Idaho 133843
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Telephone: (208) 882-13.57

Fax: (208) 882-1362
ISB #15383

IN T:Hn DIS'rRICl' COURT QP THE SECOND JUDICIAL
STA'rlitOF IDAHO, IN AND FOR THB COUNT-Y OF

C, JACK FLATZ
Petitioner.,

)
)

Case Number CV,,2011,,00795

)
v,

)

ORDBR POR STAY,
PENDING JUDICIAL REVIBW

IDAHO TRANSPORTATION

nSPARTMJ:.Nr,
Ret;pondent.

On motion of Petitioner rOl' stay pending appeal, without objection from

the State, and a Petition tor Judicial Review having been filed with this court, and

good Cel(ase appeeu:in-g:
IT IS HBRRBY ORD~BD that the executton and/ or enforcement of the
Findings of Fact and Conclusions ot Law and o.:d$l' l$$ued by the lctaho
TranspOl.·ta~ion Department ({lITD") on D~cember 14,2010, inITD File No.

'657000026803, $uspendfng Petitionel"8 driving privileges [s hereby STAYED.
durll'lg the pend~ncy or judicial review of said order, Petitiol;U;!l"s driving.
ORDER PORSTAY, PENDING ]UPlCIAL REVIEW
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day of

(:orrect copy of the foregoing
AND APPEAL to be delivered to the following:
Idaho Transportation
Drivers ServIces
I'.O. 'Box 7129

Boise, ID

83707~1129

Jay Johnson
Attotney at Law
604 S. Washington
Moscow, Id~ho

[J

[ 1u.s. mail
[ ] hand
(.{ faxed 208 332 2002

1!1 Courthouse mail
[ 1u.s. mail
[ J hand delivered
[ J faxed

Edwin Litteneker
Special Deputy Attorney General
P.o. Box 321
Lewiston, Idaho
83501
Deputy Clerk

.
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Edwin Litteneker
Special Deputy Attorney
Idaho TranspOliation Department
322 Main Street
PO Box 321
Lewiston, Idaho 83501
Telephone: (208) 746-0344
Facsimile: (208) 798-8387
ISB No. 2297

IN THE DISTRICT COURT

SECOND JUDICIAL DISTRICT

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
C. JACK PLATZ,
Petitioner,
vs.
STATE OF IDAHO
TRANSPORTATION DEPARTMENT,
Respondent.

)
)
)
)
)
)
)
)
)
)

Case No. CV 11-00795

NOTICE OF FILING TRANSCRIPT

COMES NOW Edwin L. Litteneker, Special Deputy Attorney General, and files with the
Court the original of the Transcript in the Matter of the Driving Privileges of Michael David Cox
from the Idaho Transportation Depmiment Administrative License Suspension Hearing held on
July 18, 2011.
DATED this

2.0{

day of September, 2011.

Edwin L. Litteneker
Special Deputy Attorney General

NOTICE OF FILING TRANSCRIPT
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I
that a true
And correct copy of the foregoing
Document was:
Mailed by regular first class mail,
And deposited in the United States
Post Office
_ _ Sent by facsimile
_ _ Sent by Federal Express, overnight
Delivery
Hand delivered
To:

James E. Johnson
Attorney at Law
604 S. Washington St., #3
Moscow, Idaho 83843
On this

K

day of September, 2011.

~,{m

Edwin L. Litteneker

NOTICE OF FILING TRANSCRIPT
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OF THE SECOND JUDICIAL
STATE OF
CHAUNCEY JACK PLATZ,

IN AND FOR

COUNTY

)
)

Petitioner,

)

Case No. CV- 2011-0000795

)

v.

).
)

ORDER SETTING
BRIEFING SCHEDULE .

STATE OF IDAHO,
)
TRANSPORTATION DEPARTMENT, )
)

Respondent.

)

-------------------------- )
Chauncey Jack Platz has petitioned this Court for judicial review of the
decision issued in this matter by Idaho Transportation Department Hearing Officer
Skip Carter.
The transcript was lodged with this Court on September 30,2011. The record
is therefore settled in this case. Consequently, a briefing schedule is now appropriate.
It is ORDERED that:

ORDER SETTING
BRIEFING SCHEDULE

Page 1
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November

(1) Petitioner's opening brief shall be filed and
2011;
(2) Respondent's response

shall be

no

December 2, 2011;
(3) Petitioner's reply brief, if any, shall be filed and served no later
December 23, 2011;
(4) Oral argument is scheduled for January 11, 2012, at 4:00 p.m.
"L-~
.
Dated this 1 day of October 2011.

Jo n R. Stegner
District Judge

ORDER SETTING
BRIEFING SCHEDULE
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CERTIFICATE OF
copies of the foregoing

I do hereby certifY that full, true, complete,
were delivered in the following methods
Edwin L. Litteneker
Special Deputy Attorney General
Idal).o Transportation Department
322 Main Street
PO Box 321
Lewiston,ID 83501

[
[
[

James E. Johnson
604 S. Washington St., #3
Moscow, Idaho 83843

On this

[
[
[

U.S. Mail
] Overnight Mail
] Fax
] Hand Delivery

] U.s. Mail
] Overnight Mail
] Fax
Hand Delivery

day of October 2011.
(

Deputy Clerk
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BRIEFING
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II
James E. Johnson
604 S. Washington St., #3
Moscow, Idaho 83843
Telephone: (208) 882-1357
Fax: (208) 882-1362
ISB #6383
Attorney for Mr. Platz

IN THE DISTRICT COURT OF
SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
C. JACK PLATZ,
Petitioner,
v.
IDAHO TRANSPORTATION
DEPARTMENT,
Respondent.

)

)
)
)
)

Case No. CV-2011-795
PETITIONER'S
MEMORANDU1vf IN
SUPPORT OF PETITION

)
)

Introduction
Comes now C. Jack Platz, through his attorney James E. Johnson, and submits
this memorandum in support of his Petition for Judicial Review, filed August 11, 2011.
The Hearing Officer for the Idaho Transportation Department (lTD) issued a Findings of
Fact and Conclusions of Law and Order on August 4, 2011 which suspended Mr. Platz's
driving privileges for ninety days.

(

1

PETITIONER'S MEMORANDUM IN SUPPORT OF PETITION

"
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Statement of Facts
Trooper Chad Montgomery (Montgomery) stopped the vehicle driven by Mr.
Platz on June 26, 2011. The reason for the stop was speeding, 31 in a 25 mile-per-hour
zone. The stop occurred on State Highway 3 near milepost 12.
Montgomery checked Platz's eyes for nystagmus, ran his documentation and
asked Platz to perform some field sobriety tests (FSTs). He told Platz he was starting a
fifteen minute waiting period at what appears to be 19:47:47. (Montgomery was looking
down at his watch until about 19:47:47-48.) During the fifteen minute waiting period,
he had Platz do other field sobriety tests. He had Platz blow into the breath analyzer at
20:02:45. (See DVD, petitioner's exhibit H of record.)
During Montgomery's explanation of the FSTs and Platz's performance of the
FSTs, Montgomery and Platz were outdoors, on the side of the road, and Montgomery
was not in a position to be able to watch Platz or alternatively use his sense of smell or
hearing to accomplish the purpose of the monitoring period. There was constant
background noise, airplane noise (approximately seven times), passing cars (about
nineteen or more), engine idling noise. Furthermore, Montgomery had to retrieve the
breath analyzer from the interior of his car. There was ambient breeze, noise, and
diverted visual attention.
At approximately 19:50, Montgomery demonstrated the nine-step Walk And
Turn FST. During that time, he watched Platz's foot placement, then his own feet, and

PETITIONER'S MEMORANDUM IN SUPPORT OF PETITION
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then watched Platz's feet to monitor whether the feet were being placed correctly. This
lasted for approximately a minute during the demonstration, and then about another
forty-five seconds of Platz's performance. Montgomery can be seen on the video
looking at his feet and then Platz's feet. Shortly afterward, the One-Legged Stand is
performed, and Montgomery is not visible on the video.
Shortly after that, another officer arrived, and the three men are chatting.
Finally, at some point during the fifteen minute period, Montgomery retrieves
the breath analyzer from his car, necessitating a break in observation of Platz.
Standard of Review
The burden of proof at an ALS hearing is on the person requesting the hearing,
and the hearing officer shall not vacate the suspension unless he finds one of the
following:
(a) The peace officer did not have legal cause to stop the person; or
(b) The officer did not have legal cause to believe the person had been driving or
was in actual physical control of a vehicle while under the influence of alcohol, drugs or
other intoxicating substances in violation of the provisions of section 18-8004, 18-8004C
or 18-8006, Idaho Code; or
(c) The test results did not show an alcohol concentration or the presence of drugs
or other intoxicating substances in violation of section 18-8004, 18-8004C or 18-8006,
Idaho Code; or
(d) The tests for alcohol concentration, drugs or other intoxicating substances
administered at the direction of the peace officer were not conducted in accordance with
the requirements of section 18-8004(4), Idaho Code, or the testing equipment was not
functioning properly when the test was administered; or

PETITIONER'S MEMORANDUM IN SUPPORT OF PETITION
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(e) The person was not informed of the consequences of submitting to evidentiary
testing as required in subsection (2) of this section.

§ 18-8002A(7).
The standard of proof is a preponderance of the evidence.
The scope of review is stated in LC.§ 67-5279:
(1) The court shall not substitute its judgment for that of the agency as to the
weight of the evidence on questions of fact.
(2) When the agency was not required by the provisions of this chapter or by other
provisions of law to base its action exclusively on a record, the court shall affirm the
agency action unless the court finds that the action was:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure; or
(d) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole or in part, and
remanded for further proceedings as necessary.

(3) When the agency was required by the provisions of this chapter or by other
provisions of law to issue an order, the court shall affirm the agency action unless the
court finds that the agency's findings, inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole; or
(e) arbitrary, capricious, or an abuse of discretion.
If the agency action is not affirmed, it shall be set aside, in whole or in part, and
remanded for further proceedings as necessary.
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(4) Notwithstanding the provisions of subsections (2) and (3) of this section,
agency action shall be affirmed unless substantial rights of the appellant have been
prejudiced.

I.e. § 67-5279.
Issue
Whether Trooper Montgomery monitored Mr. Platz for the fifteen minute
waiting period prior to administering the breath alcohol test, in compliance with the
standard operating procedures for the administration of that test.
Argument
A certified operator must administer breath alcohol tests according to Idaho State
Police Standard Operating Procedure: Breath Alcohol Testing ("ISP SOPs") in order for
their results to enjoy a presumption of reliability. In re Schroeder, 147 Idaho 476,478,210
P.3d 584,586 (Ct.App. 2009); see also ISP SOP § 6. If the certified operator does not
strictly follow procedures, test results will be inadmissible unless the State can establish
the reliability of the results through expert testimony. Id. (relying on State v. Charan, 132
Idaho 341,343,971 P.2d 1165,1167 (Ct. App. 1999). Accordingly, noncompliance with
these procedures is one of the grounds for not imposing an administrative license
suspension under I. e. § 18-8002A(7)(d). In re Mahurin, 140 Idaho 656,658-59,99 P.3d
125, 127-28 (Ct. App. 2004).
One such procedure is the fifteen-minute pre-test waiting period during which
"the subject/ individual should not be allowed to smoke, drink, eat, or belch/ burp /
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vomit /regurgitate." ISP SOP § 6.1. Such events could introduce alcohol into the
subject's mouth. Carson, 133 Idaho 451,453, 988

225,227 (Ct. App. 1999). If any of

those events occur, the operator must wait another fifteen minutes, before testing, to
allow re-absorption to occur. State v. DeFranco, 143 Idaho 335,337, 144 P.3d 40,42 (Ct.
App. 2006); ISP SOP 6.1.4.2. Further, the operator must be alert for any event that might
influence the accuracy of the breath test during the monitoring period. ISP SOP §
6.1.4.1. The purpose behind the mandatory monitoring period is to ensure the operator
observes the subject for any event that might make the results of the test inaccurate
through the introduction of mouth alcohoL State v. Carson, 133 Idaho at 453, 988 P.2d at
227.
In the Findings of Facts and Conclusions of Law and Order, the Hearing Officer
states that "strict compliance with the recommended language shall not bear the
sufficient weight to suppress the evidentiary test results./I Findings of Fact p. 4. The
Hearing Officer has interpreted the word" should" to mean that the fifteen minute
period is optional on the part of the arresting officer, and that strict compliance is not
necessary. Apparently the State has taken refuge in a word change from "must" to
"should" in that SOP rule. However, the SOP gives no alternative for providing
reliability to the test other than giving a fifteen minute waiting period, thus it appears
that they are challenged to provide an expert regarding that reliability in the absence of
such a waiting period. Schroeder, 147 Idaho at 478. Furthermore, if the State's reasonaing
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were to be followed, in that same paragraph of SOP § 6.1, it also states that "the
subject/ individual should not be allowed to smoke, drink, eat or belch/burp / vomit/
regurgitate," indicating that such behavior could be tolerated, if the precatory

interpretation of "should" is to be given deference. It is highly unlikely the SOP means that.1
Furthermore, in SOP 6.1.4, the rule states that IIduring the monitoring period, the
Operator must be alert for any event that might influence the accuracy of the breath
alcohol test," (SOP 6.1.4.1); "[i]f, during the IS-minute waiting period the subject/
individual vomits or regurgitates material from the stomach into the subject/
individual's breath pathway, the IS-minutes waiting period must begin again" (SOP
6.1.4.2); and, "[i]f there is doubt as to the events occurring during the 15 minutes

monitoring period, the officer should look at results of the duplicate breath samples for
evidence of potential alcohol contamination (SOP 6.1.4.3), Those subparagraphs
vascillate between "must" and "should." The only sensible interpretation of the rule is
that a fifteen minute waiting period needs to be followed, and if it is not strictly
followed, it becomes arbitrary and subject to the whims of the arresting officer.
Given the obligatory language of the observation protocol once the observation
period has started, even if if one grants "permissiveness" to an arresting officer not to
administer a fifteen minute waiting period, ifhe does start an observation waiting

1 Judge Lansing gives an eloquent and compelling analysis of the comparative uses of "must" and
"should" in her dissent in Wheeler. She is, unfortunately for the pursuitof logic and good sense, outvoted
in her opinion. Even given that, the '/mandatory" remaining language in the SOPs require the arresting
officer to conform with protocol in observing a driver for the waiting period.
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period, he needs to follow some strict guidelines, and that implies he must observe the
driver with at least three senses, without lapses.
The monitoring period is "not an onerous burden" unfairly foisted upon law
enforcement officials. DeFranco, 143 Idaho at 338, 144 P.3d at 43. The operator is not
required to "stare fixedly" at the subject for fifteen minutes. Bennett v. State Dep't of

Transp., 147 Idaho 141,144,206 P.3d 505,508 (Ct. App. 2009). However, the monitoring
must "be such as could reasonably be expected to accomplish the purpose of the
requirement." Carson, 133 Idaho at 453,988 P.2d at 227. The operator ordinarily meets
this requirement if he "stays in close physical proximity to the test subject so that the
officer's senses of sight, smell, and hearing can be employed." DeFranco, 143 Idaho at
338, 144 P.3d at 43. However, use of sight alone is not enough. Bennett, 147 Idaho at
144,206 P.3d at 508. When an officer's sense of sight is impaired, he must be able to use
his senses of hearing and smell to observe the subject properly. DeFranco, 143 Idaho at
338, 144 P.3d at 43.
Idaho courts have found noncompliance with the fifteen-minute monitoring
period in several instances. In Bennett, the Court found noncompliance because the
officer left the room twice during the monitoring period. 147 Idaho at 145,206 P.3d at
509. In DeFranco, the Court found noncompliance where the officer removed his
breathalyzer equipment even though the officer testified he could see the driver
through the gap between the trunk and the vehicle and that he would have heard a

PETITIONER'S MEMORANDUM IN SUPPORT OF PETITION

8

121

burp. 143 Idaho at 336, 144 P.3d at 41. In Carson, the court found noncompliance where
the officer watched the subject intermittently through the mirror while driving him to
the station. Also in Carson, the officer had a hearing aid, it was raining, and the
windshield wipers were on. 133 Idaho at 453, 988 P.2d at 227.
In contrast to Bennett, DeFranco, and Carson is State v. Remsburg, 126 Idaho
338,339; 882 P.2d 993,994 (Ct. App. 1994). In Remsburg, the court found compliance
where the officer sat next to the subject and programmed the testing device, waited for
it to warm up, and read the required advisory to her. Id. Although the officer failed to
maintain visual contact, he appeared to have full use of his other senses. Id.
In this case, Montgomery was not always in a physical position to watch Platz, or
alternatively to use his sense of smell and hearing to accomplish the purpose of the
monitoring period. Although Montgomery states he properly observed the mandatory
fifteen-minute waiting period in his affidavit, "an affidavit alone is insufficient to
support a finding that proper procedures were followed." Bennett u. State, Dep't of

Transp., 147 Idaho at 145,206 P.3d at 509.
Circumstances indicate that Montgomery's senses of hearing and smell were
inhibited, and that his attention was diverted from Platz during the fifteen-minute
waiting period. At least nineteen vehicles passed by on State Highway 3, which is a
busy two-lane road. (Video from 19:47:45 to 20:02:44). Additionally, there was constant
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ambient noise, and the sound of an airplane passing overhead could be heard during
the video approximately seven times. Id.
Montgomery and Platz were outside of their cars during the entire fifteen
minutes, and similar to the officer's actions in DeFranco, Montgomery leaned in to
retrieve the breathalyzer out of his patrol car. (Video at 19:55:04 to 7:55:44). Although
Montgomery was not far from Platz at this time, he diverted his attention and his senses
were impaired when reaching into the car. Additionally, Montgomery engaged in
conversation with a second unidentified police officer and Platz. (Video at 7:55:20 to
7:55:39).
Montgomery could not have been alert to any burps or belching during the
administration of the Field Sobriety Tests during the waiting period. Montgomery had
his eyes to the ground or his back turned to Platz during nearly all the time he
demonstrated the walk and turn. (Video from 7:50:20 to 7:51:19). Additionally,
Montgomery should have been focused on Platz's feet during the walk and turn and
one-leg stand tests to properly administer the FSTs. However, Montgomery needed to
observe Platz for any burps or regurgitation to properly administer the waiting period.
Since he was trying to do these two things at once, Montgomery necessarily could not
act in compliance with the SOPs. In addition, the noise, distractions, and being outdoors
substantially impaired Montgomery's ability to supplement any visual observations
with his other senses to ensure nothing occurred that would affect the accuracy of the

PETITIONER'S MEMORANDUM IN SUPPORT OF PETITION

test. He was far enough away (out of camera view, reaching into his car) that his sense
of smell would not aid constant monitoring.
In addition, the monitoring start time appears to be when Montgomery
announced it, at 19:47:47-48 (DVD) The time of the blow appears on the video to be
20:02:45. Id. This time is short of fifteen minutes. The monitoring period start time may
be subjective, but the period is probably shy of fifteen minutes. (The start time of the
LifeLoc breath test is inidicated as 19:59, (Evidentiary Test Results, R. at 3) which might
indicate that the monitoring period is shy of the requirment, but that difference
basically shows that the clocks were not synchronized.) The Officer's Detailed History
(R. at 17) describes the activity at 19:43:15 as lion evals," but the officer did not detail

when the start period began, and did not note it in his affidavit.
The substantial rights of Mr. Platz were prejudiced in that he was subsequently
arrested, and suffered a loss of earnings, and has lost his driving privileges and his
CDL is also subject to suspension.

Conclusion
Mr. Platz prays that the Court find that the Findings of Fact and Conclusions of
Law and Order are not supported by substantial evidence, due to the arresting officer's
failure to comply with the Standard Operating Procedures for administering the breath
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test; he prays that the Findings be vacated, and the matter remanded to the Hearing
Officer with instructions that the suspension be reversed.

Dated this

!{f''''-

day of November, 2011.

attorney for Mr. Platz

Certificate of Service
I hereby certify that a true and correct copy of the foregoing document was mailed by
regular first class mail to:

Edwin Litteneker
Special Deputy Attorney General
Idaho Transportation Department
322 Main Street
P.O. Box 321
Lewiston, ID 83501

Ll~

On the __
{day of November, 2011.
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LAWRENCE G. WASDEN
Attorney General
Edwin L. Litteneker
Special Deputy Attorney General
Idaho Transportation Department
322 Main Street
PO Box 321
Lewiston, Idaho 83501
Telephone: (208) 746-0344
Facsimile: (208) 798-8387
ISB No. 2297

COURT OF THE SECOND
STATE OF IDAHO, IN AND FOR THE COUNTY OF
C. JACK PLATZ,

)
)
)
)
)
)
)
)
)
)

Petitioner,
vs.
IDAHO TRANSPORTATION
DEPARTMENT,
Respondent.

Case No. CV 2011-00795

BRIEF OF THE IDAHO
TRANSPORTATION DEPARTMENT

----------------------------)
INTRODUCTION
This is the responsive brief of the Idaho Transportation Department. C. Jack Platz has
asked the District Court to review the decision of the Department's Hearing Examiner, Skip
Carter. The Department's Hearing Examiner determined that the requirements for suspension of
Mr. Platz's driving privileges set forth in Idaho Code § 18-8002A were complied with and Mr.
Platz should have his driving privileges suspended for 90 days as a result of failing an
evidentiary test for alcohol concentration.
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On June 26, 2011 Idaho State Police Trooper Chad Montgomery stopped a blue Toyota
Pickup southbound on State Highway 3 at approximately Milepost 12 for speeding and failure to
wear a seatbelt.
The driver, identified as Chauncey Jack Platz admitted to consuming alcohol prior to
driving.
Trooper Montgomery requested Mr. Platz perform standard field sobriety tests which Mr.
Platz failed.
Mr. Platz provided breath samples indicating an alcohol breath content of .201 and .191
(R. p. 003).
Mr. Platz timely requested a hearing with the Idaho Department of Transportation's
Hearing Examiner (R. p. 010) on the proposed Administrative License Suspension .
.A hearing was held telephonically on July 18, 2011 (R. p. 040). The Hearing Examiner
entered Findings of Fact, Conclusions of Law and Order sustaining the Administrative
Suspension ofMr. Platz's driving privileges on August 4,2011 (R. pp. 045-053).
Mr. Platz timely filed a Petition for Judicial Review and the suspension has been stayed
pending the Court's review.

STANDARD OF REVIEW
Idaho Code § 18-8002A(7) sets out the burden ofthe driver to demonstrate to the Hearing
Examiner that driving privileges should be reinstated because:
(a) The peace officer did not have legal cause to stop the person; or
(b) The officer did not have legal cause to believe the person had been driving or was in
actual physical control of a vehicle while under the influence of alcohol, drugs or
other intoxicating substances in violation of the provisions of section 18-8004, 188004C or 18-8006, Idaho Code; or;
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(c) The test results did not show an alcohol concentration or the presence of drugs or
other intoxicating substances in violation of section 18-8004, 18-8004C or 18-8006,
Idaho Code; or
(d) The tests for alcohol concentration, drugs or other intoxicating substances
administered at the direction of the peace officer were not conducted in accordance
with the requirements of section 18-8004(4), Idaho Code, or the testing equipment
was not functioning properly when the test was administered; or
(e) The person was not informed of the consequences of submitting to evidentiary testing
as required in subsection (2) of this section.
The review of disputed issues of fact must be confined to the agency record for judicial
review. Idaho Code § 67-5277.
Idaho Code § 67-5279(1) sets out the scope of review. "The Court shall not substitute its
judgment for that of the agency as to the weight of the evidence on questions of fact." Howard

v. Canyon County Board of Commissioners, 128 Idaho 479,915 P.2d 709 (1996).
Idaho Code § 67-5279(3) provides:
When the agency was required by the provisions of this chapter or by other provision of
law to issue an order, the court shall affirm the agency action unless the court finds that
the agency's findings, inferences, conclusions or decisions are:
(a)
(b)
(c)
(d)
(e)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a whole; or
arbitrary, capricious, or an abuse of discretion.

The appropriate remedy pursuant to the Idaho Administrative Procedures Act is: " ... if
the agency action is not affirmed, it shall be set aside, in whole or in part and remanded for
further proceedings as necessary." Idaho Code § 67-5279(3).
The decision of the Transportation Department must be affirmed unless the order violates
statutory or constitutional provisions, exceeds the agency's authority, is made upon unlawful
procedure, is not supported by substantial evidence oris arbitrary, capricious or an abuse of
discretion. Marshall v. Idaho Transportation Department, 137 Idaho 337, 48 P.3d 666 (2002).
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The party challenging the agency decision must demonstrate that the agency erred in a
manner specified in Idaho Code § 67-5279(3) and that a substantial right of that party has been
prejudiced. Druffel v. State, Dept. of Trans. , 136 Idaho 853, 41 P.3d 739 (2002).

Mr. Platz challenges the Hearing Examiner's Conclusions that a 15 minutes waiting
period occurred and that the circumstances of the waiting period were sufficient. No other
challenge to the Hearing Examiner's decision is made on Judicial Review.

1. The 15 minutes waiting period

The Hearing Examiner found that Trooper Montgomery waited 15 minutes prior to the
administration of the breath alcohol testing (R. p. 049).1
The Idaho State Police have responded to the Idaho Appellate Court's interpretation of
the monitoring period in the administration of the breath alcohol protocols by over time
amending and modifying the Standard Operating Procedures (SOPs) to their present condition
effective November 2010.
As to a monitoring (or 'waiting period', the term is used interchangeably) period, SOP
6.1 provides "prior to evidentiary breath alcohol breath testing the subject/individual should be

In Bennett v. State ofIdaho, Department of Transportation, 147 Idaho 141 CAppo 2009), the Court
of Appeals clarified that during the IS-minute observation period" ... [T]he level of surveillance
must be such as could reasonably be expected to accomplish the purpose of the requirement. In
light of the purposes of the requirement, 'observation' can include not only visual observation but
use of other senses as well. So long as the officer is continually in position to use his senses, not
just sight, to determine that the defendant did not belch, burp or vomit during the observation
period, the observation complies with the training manual instructions. In this regard, the officer
need not 'stare fixedly' at the subject for the entire observation period." Based on the record and a
review of the video/audio recording of the investigation, it has not been definitively shown that
Officer Montgomery did not follow the requisite procedures regarding the IS-minute observation
period. Brief conversations by Platz with a backup officer did not significantly impede the ability
of Officer Montgomery to monitor Platz at the scene.
Findings of Fact, Conclusions of Law and Order, Finding 4.6, p. 5, R. 049.
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monitored for at least 15 minutes." The requirement of a 15 minute waiting period has not
changed but the importance of the waiting period now has to be considered in light of the other
provisions of the Standard Operating Procedures of the Idaho State Police.

It is clear from the video of Mr. Platz's stop and field testing that Trooper Montgomery
started his watch at 1947:44 and administered the breath test at 2002:45. The time or duration of
the monitoring was exactly 15 minutes.
This is not a case where the Hearing Examiner only had before him Trooper
Montgomery's Affidavit that he had complied with the Idaho State Police's Standard Operating
Prceidres, the Hearing Examiner had the video of the circumstances of the stop, administration of
the field sobriety tests, 15 minute monitoring period, and the 'administration of the breath alcohol
testing (Exhibit H).
The Hearing Examiner's Findings and Conclusions are based on substantial evidence in
the Record. There is no reason based on this Record for the Court to substitute its judgment for
that of the Hearing Examiner even if the Court would not have come to the same factual finding,
I.C. § 67-5279(1), Marshall v. Department of Transp., 137 Idaho 337, 48 P.3d 666 (Ct. App.

2002).
2. The sufficiency of the waiting period.
The 15 minute waiting period requires Trooper Montgomery to observe Mr. Platz in such
a way that an event does not occur which would contaminate a breath sample with "mouth
alcohol".

The Idaho State Police describe the circumstances of that waiting period in the

Standard Operating Procedures.
During the monitoring period the subject/individual should not be allowed to smoke, ,eat,
drink, belch, burp, vomit or regurgitate. SOP 6.1.4. The operator must be alert for these events
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influencing the accuracy of the breath alcohol test (the applicable Standard Operating Procedure
provisions are attached as Appendix 1).
However, now the Standard Operating Procedures direct that the operator "must be aware
of the possible presence of mouth alcohol as indic'ated by the testing instrument."

The

sufficiency of the waiting period isn't as essential as it may have been when the Idaho Appellate
Court was deciding State v. Carson, 133 Idaho 451, 988 P.2d 225 (Ct. App. 1999) or State v.
DeFranco, 143 Idaho 335, 144 P.3d 40 (Ct. App. 2006). It is comparing apples and oranges to

suggest that the same analysis of the operating and training manuals then existing and the
Standard Operating Procedures as they exist now, produces the same results as the early breath
testing cases.
If during the 15 minute waiting period the subject vomits or regurgitates material from
the stomach into the subject's breath pathway, then the 15 minute waiting period must begin
again, SOP 6.1.4.2. The Standard Operating Procedures don't require an additional 15 minute
waiting period if a belch or burp occurs.
Statutory interpretation is not necessary to determine what the Standard Operating
Procedures may require of Trooper Montgomery?

There is no argument that Trooper

Montgomery must be alert for any event influencing the accuracy of the test, SOP 6.1.4. That
Trooper Montgomery must be aware of the possible presence of mouth alcohol as indicated by
the testing instrument, SOP 6.4.4.1 (not exclusively his sense of smell, hearing or sight) or that if
Mr. Platz vomits or regurgitates material from the stomach into the breath airway, the 15 minutes
waiting period must begin again, SOP 6.1.4.2. If there is any doubt about those events the

2

Where the 'statute' is plain and ambiguous, the Hearing Examiner must give effect to the statute
as written, without engaging in statutory interpretation, Masterson v. Idaho Dept. of Transp., 150
Idaho 126, 244 P.3d 625 (Ct.App. 2010).
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officer should look to the results of the evidentiary tests for evidence of potential mouth alcohol
contamination, SOP 6.1.4.3.

Should the breath alcohol results conoborate within .02 such

conelation is evidence of the absence of mouth alcohol, SOP 6.2.2.2 (emphasis added). The
Hearing Examiner's finding that Trooper Montgomery was properly alert and aware is supported
by substantial evidence in the Record.
The Standard Operating Procedures now direct that if there is any question as to the
events occurring during the 15 minute monitoring period, the police officer should look at the
results of the duplicate breath samples for evidence of potential alcohol contamination, SOP
6.1.4.3.
If the results of the duplicate breath samples conelate within 0.02, then the breath test
results are indicative of no "alcohol contamination in the subject's breath pathways and that a
consistent sample was delivered" eliminating factors or events which might affect the test result,
SOP 6.2.2.2. 3
The Hearing Examiner had no testimony from Mr. Platz as to the circumstances of the
administration of the test which requires the Hearing Examiner to weigh the evidence. Mr. Platz
simply argues for a factual finding different than that of the Hearing Examiner. The Hearing
Examiner is entitled to adopt a factual finding consistent with the record he had before him. The
Hearing Examiner did not have any testimony contrary to what he observed in the video tape.
Mr. Platz is just asking the Court to second guess the Hearing Examiner to find upon review of
the same facts that a different conclusion should be made.

If the officer does not suspect mouth alcohol was present and the sample variability was due to a
lack of subject cooperation then the samples can be considered valid if all three samples are above
a per se limit for prosecution. Only if the three samples fall outside the .02 correlation and the
officer suspects that mouth alcohol could have been a contributing factor then a new 15 minute
monitoring period should occur, SOP 6.2.2.3.
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The Hearing Examiner's decision is based on "relevant evidence that a reasonable mind
might accept to support a conclusion", Funes v. Aardema Dairy, 150 Idaho 7, 244 P.3d 151
(August 2010).4

Mr. Platz simply asks the Court to make a factual determination different from what was
detennined by the Department's Hearing Examiner. Here, the Hearing Examiner's conclusion
that Trooper Montgomery stayed in "close proximity to the test subject" so that Trooper
Montgomery's senses of sight, smell and hearing could be employed is supported by the video
tape (Exhibit H). There was a sufficient level of surveillance as could reasonably be expected to
accomplish the purpose of the requirement of a monitoring period to rule out the possibility that
alcohol or other substances had been introduced in the subject's mouth from outside by belching
orregurgitation, Bennett v. State, Dept. oj Transp. , 147 Idaho 141, 206 P.3d 505 (Ct. App. 2009).
Clearly the Idaho Appellate Court's prior decisions indicate that the observation can
include more than just sight. Here, Trooper Montgomery was continually in a position to use all
of his senses, not just sight to determine that Mr. Platz did not belch, burp or vomit during the
observation period. The observation of Trooper Montgomery complies with the Idaho State
Police's Standard Operating Procedures.
Additionally, the Hearing Examiner can consider the sufficiency of the monitoring period
by the factual correlation by .02 of the breath test results. Here, the breath test results correlate
within .02 and there is no testimony from Mr. Platz that Mr. Platz burped, belched or vomited.

4 The Standard of Review generating this interpretation is found in the worker's compensation provisions of I.e. §
72-732. "The Court may set aside an order if the Commission's Findings of Fact are not based on any substantial
competent evidence is more than a scintilla of proof but less than a preponderance. It is relevant evidence that a
reasonable mind might accept to support a conclusion, Funes at p. 154-5.
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There is a sufficient level of scrutiny without any suggestion of an event indicating that more
time or additional scrutiny is required paIiicularly when the test results correlate within .02.5
The record then consists of specific evidence that the breath tests were not affected by the
presence of mouth alcohol particularly since the breath test results do not vary by more than .02. 6
When the Court considers the record before the Hearing Examiner with the presently
existing Standard Operating Procedures and the level of scrutiny of the 15 minute observation
period conducted by Trooper Montgomery, regardless of whether the COUli would find that such
a monitoring period was sufficient should it be the finder of fact. There is sufficient evidence in
the Record to sustain the finding that there was a sufficient 15 minute monitoring period and that
the circumstances of the monitoring period were sufficient to eliminate the concern that any
event which would affect mouth alcohol did not occur.
Mr. Platz can argue that particular facts means something different than the Hearing
Examiner concluded, however the Hearing Examiner makes the factual determination of whether
there is evidence that there was an event which implicates Trooper Montgomery's use of his
senses. For example, Mr. Platz puts emphasis on Trooper Montgomery's four second absence
from Mr. Platz's physical presence to retrieve the breathalyzer out of his patrol car. Mr. Platz's
conclusion is that Trooper Montgomery's senses were impaired, however, Mr. Platz remains
visible on the video and there is nothing to suggest that an event which would have effected
mouth alcohol occurred during that period of time, nor does Mr. Platz testify that he coughed,
belched, burped, vomited or regurgitated.

The Court of Appeals recently detennined that a police officer who acknowledged that he had his
back turned away from the test subject for a minute and a half continued to be in a position to use
his senses to detennine whether the subject "belched, burped or vomited" during the requisite time
period, Wilkinson v. State, Dept. of Transp., 2011 WL 5582537, Ct. App. Opinion No. 69,
November 17,2011.
6 Results of .20 1 and .191 indicate a variance of .01, indicative of a breath alcohol test result unaffected by mouth
alcohol CR. p. 003).
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During the period of time that Trooper Montgomery might have had his eyes on Mr.
Platz's feet for example, he certainly had the opportunity to smell or hear any event which would
have affected the mouth alcohoL
Here, Mr. Platz simply argues that there was a distraction which could have resulted in
Trooper Montgomery missing an event affecting breath alcohol but there is no event evidenced
on the video tape or testimony which supports the argument advanced by Mr. Platz. In fact the
video itself indicates that there was no event which would have affected the breath test. The
video provides substantial evidence of a sufficient monitoring period since no event occurred or
is alleged to have occurred during the monitoring period.
There is no factual question for the Hearing Examiner to resolve without any other
testimony from Mr. Platz as to an event indicating the presence of alcohol contaminating the test
result.
The Hearing Examiner's conclusion is supported by the Record before him. Trooper
Montgomery's Affidavit, the video of the circumstances of the administration of the breath
alcohol test and the correlation of the breath alcohol test results are the substantial evidence upon
which the Department's Hearing Examiner can base his conclusion that Mr. Platz failed to meet
his burden.
CONCLUSION
Mr. Platz has not met his burden to demonstrate pursuant to I.C. § 18-8002A(7)(d) that
the Lifeloc breath alcohol testing administered to him on June 26, 2011 was not conducted
pursuant to the Idaho State Police's Standard Operating Procedures for breath testing. The
Hearing Examiner's Findings and Conclusions are based on substantial evidence in the record
and should be confirmed by the Court. The suspension of Mr. Platz's driving privileges should
be sustained for a period of ninety days.
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DATED the 7r~ day of November 2011.

Edwin Litteneker
Special Deputy Attorney General for
Idaho Transportation Department
I DO HEREBY CERTIFY that a true
and correct copy of the foregoing
Document was:

L

Mailed by regular first class mail,
And deposited in the United States
Post Office
Sent by facsimile and mailed by
Regular first class mail, and
Deposited in the United States
Post Office

_ _ Sent by Federal Express, overnight
Delivery
--

Hand delivered

To:
James E. Johnson
604 S. Washington St. #3
Moscow, Idaho 83843

Edwin L. Litteneker
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Standard Operating Procedure
Breath Alcohol Testing

Idaho State Police
Forensic Services
. August 1994
.Revised 71712009

Revised 712009

.
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Glossary
Breath Test: A series of separate breath samples provided during a breath testing sequence.
Breath Testing Sequence: A sequence of events as determined by the Idaho State Police Forensic Services, which may be
directed by either the instrument or the operator, but not both, and may consist of air blanks, calibration· checks, internal
standard checks, and breath samples.
Breath Testing Specialist (BTS): An operator who has completed an advanced training class taught by an employee of the
Idaho State Police Forensic Services. BTS certification is valid for 26 calendar months and expires on the last day of the
26th month.
Idaho State Police Forensic Services (ISPFS): Formerly known as the Bureau of Forensic Services, the ISPFS is dedicated
to providing forensic science services to the criminal justice system ofIdaho. ISPFS employees are qualified to perform all
duties of a BTS.
Calibration Check: A check of the accuracy of the breath-testing instrument utilizing a simulator and ethanol-based
reference solution(s) provided by the ISPFS or approved vendor(s) and standardized by the ISPFS. Calibration checks should
be reported to three decimal places.
Certificate of Analysis: A certificate stating that the reference solutions used for calibration checks have been tested and
approved for use by the ISPFS
Certificate of Approval: A certificate stating that an individual breath alcohol-testing instrument has been evaluated by the
ISPFS and found to be suitable for forensic alcohol testing. The certificate bears the signature of the Idaho State Police
Forensic Services ManagerfMajor, and the effective date of the instrument approval.
Changeover Class: A training class for currently certified personnel during which they are taught theory, operation, and
proper testing procedure for a new make or model of instrument being adopted by their agency. Breath Testing Special ists
attend BTS training that qualifies them to perform BTS duties related to the instrument.
Operator Certification: The condition of having satisfied the training requirements for administering breath alcohol tests as
established by the ISPFS. Operator certification is valid for 26 calendar months and expires on the last day of the 26th
month.
Operator: An individual certified by the ISPFS as qualified by training to administer breath alcohol tests.
Operator Class: An ISPFS-approved training class for prospective or uncertified breath test operators. Currently certified
Breath Testing Specialists may teach operator classes.
Recertification Class: A training class for currently certified personnel, completion of which results in uninterrupted
continuation of their Operator or BTS status for an additional 26 months.
Reference Solution: An ethanol-based solution of known concentration provided by the ISPFS or approved vendor(s) and
standardized by ISPFS, and used to conduct calibration checks.
Simulator Check (81M CHK): Is a type of calibration check that is run with each individual breath test.
.

"

Waiting Period/Monitoring Periodmeprivation Period: Mandatory IS-minute period prior to administering a breath
alcohol test, in which an officer monitors the test subject.

1
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Alcohol Standard Operating
List of Revisions
Date of Revision

2

Delete reference to ALS

June 1, 1995

2

0.02/0.20 solutions

June 1, 1995

3.2.1

Valid breath tests

October 23, 1995

2.1

Aleo-Sensor calibration checks

May 1, 1996

2.2

Intoxilyzer 5000 Calibration Checks
Effective June, 1996

May 1, 1996

2.1.2

0.003 agreement

June 1, 1996

2.1.2

Operators may run calibration checks

July 1, 1996

2.1.2

Re-run a solution within 24 hours

September 6, 1996

2.1

All 3 solutions run within a 24-hour period

September 6, 1996

2

All 3 solutions run within a 24-hour period

September 6, 1996

2.1.2

Re-running of a solution

September 26, 1996

2.1

All solutions run within a 48-hour period·
Reference to "three" removed

September 26, 1996
Oct. 8, 1996

2

All 3 solutions run within a 48-hour period

September 26, 1996

2

More than three calibration solutions

October 8, 1996

2

Solution values no longer called in to BFS

April 1, 1997

2.1

Aleo-Sensor and Intoxilyzer 5000
calibration check

August 1, 1998

2.2

Calibration checks for the Intoxilyzer 5000

February 11, 1999

Name change, all references made to the
Bureau of Forensic Services were changed to
Idaho State Police Forensic Services.

August 1999

1.6

Record Management

August 1, 1999

2

Deleted sections on relocating, repairing;recalibrating, August 1, 1999
and loaning of instruments from previous revision.

·1.2,2.1,2.2

Aleo-Sensor and IntQxUyzer 5000 calibration checks
ii

August 1, 1999
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3

Deleted sections on blood and urine samples
for alcohol determination

August 1, 1999

1.6

Operator certification record management

January 29, 2001

1,2, and 3
2.1,2.2

Reformat numbering
Requirement for running 0.20 simulator solution

August 18,2006

2.2.1.1.2.2

Changed 3-sample to "two print cards".

November 27, 2006

2.2.1.1.2.2
2.1.2.1 and 2.204

Deleted "simulator port" and "two print cards".
Simulator temperature changed from "should"
to "must".

May 14,2007
May 14, 2007

2.2.1.1.2.2

Clarification of 0.20 calibration checks.

September 18, 2007

1.2

Added the Lifeloc FC20

February 13, 2008

1.5

Deleted requirement that the new instrument
utilize the same technology if the BTS is currently
certified

February 13,2008

2

Modified the accepted range for simulator solutions to
+/- 10%, eliminating the +/- 0.01 provision. Added
"Established target values may be different
from those shown on the bottle label"

February 13, 2008

2.2

Added Lifeloc FC20 calibration checks
Intoxilyzer5000 calibration is now section 2.3

February 13, 2008

2.

Modified to specifically allow use of the 0.20
during subject testing

February 13, 2008

Sections 1, 2, 3

General reformat for clarification. Combined
Alcosensor and Lifeloc sections. Specifically,
changed calibration requirement using the 0.20
reference solution from four (4) checks to two (2).

2.104, 2.2.3, 2.2.4, 2.2.5
And 2.2.10

January 14, 2009
Clarification: a "calibration check" consists of a
pair of samples in sequence and both samples
must be within the acceptable range before
proceeding with subject testing. A 0.20 solution
should be replaced every 20-25 samples~ Clarified
the correct procedure for performing a calibration check.

2.1.3, 2.1.4.1, 2.1.9

Clarification: Added "before and after" to the 0.080 and July 7, 2009
0.200 calibration checks, witllln24 hours of a subject test
The official time arid date of the calibration check the
time and date recorded on the printout, orin the absence
of the prihter,the time and date recorded in the log. or the
time and date recorded in the log, whichever corresponds to
the calibration check referenced in section 2.1.3 or 2.1.4.1.

December 1, 2008

is
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Contents:
Section

pages 1-2

Section 2: Calibration Checks of Approved Breath Testing Instruments, pages 3-5
Section 3: Subject Testing Procedure, pages 6-7

o
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Instrument and Operator Certification
To ensure that minimum standards are met, individual breath testing instruments, operators, and breath
testing specialists (BTS) must be approved and certified by the Idaho State Police Forensic Services
(ISPFS). The ISPFS will establish "and maintain a list of approved instruments by manufacturer brand or
model designation for use in the state.
1.1

Approval of Breath Testing Instruments. In order to be approved and certified each
instrument must meet the following criteria:
1.1.1

The instrument shall analyze a reference sample or analytical test standard, the results of
which must agree within +/- 10% of the target value or such limits set by ISPFS.

1.1.2

The certification procedures shall be adequate and appropriate for the analyses of breath
specimens for the detennination of alcohol concentration for law enforcement.

1.1.3

Any other tests deemed necessary to correctly and adequately evaluate the instrument to
give accurate results in routine breath alcohol.

1.2

The ISPFS may, for cause, remove a specific instrument by serial number from evidential testing
and suspend or withdraw certification thereof.

1.3

Operators become certified by completing a training class taught by an ISPFS certified Breath
Testing Specialist (BTS). Certification is for 26 calendar months and expires the last day of the
26th month. Certification will allow the operator to perform all functions required to obtain a
valid breath test. It is the responsibility of the individual operator to maintain their current
certification; the ISPFS will not notify operators that their certification is about to expire.
1.3.1

Recertification for another 26-month period is achieved by completing an ISPFS
approved Operator class prior to the end of the 26th month.

1.3.2

If the individual fails to satisfactorily complete the class (including the written and
practical tests), or allows their certification status to expire, he/she must retake the
operator class in order to become te-certified.

1.3.3 Current Operator certification is voided, and the individual is not certified to run
evidentiary breath tests on the instrument in question untiIthe operator class is
completed.
1.3.3

104

There are 110 grace periods or provisions for extension of operator certification.

Breath Testing Specialists (BTS) are Operators who have completed an advanced training
class and are ISPFS-certified to perform instrument maintenance, and provide both basic and
recertification training for instrument operators.
1
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1.4.1

1.4.2

1.5

1.6

To obtain initial BTS certification, an individual must be currently certified as an
Operator of that particular instrument. BTS certification is then obtained by completing
an approved BTS training class.
Certification is valid for 26 calendar months.

1.4.3

If BTS certification is allowed to expire, the individual reverts to certified Operator status
for 12 calendar months for that instrument. He/she may no longer perform any BTS
duties relating to that particular instrument.

1.4.4

BTS certification is renewable by attending an approved BTS training class.

1.4.5

The Idaho State Police Forensic Services may revoke,BTS certification for cause.
Examples may include falsification of records, failure to perform required calibration
checks, failure to successfully pass a BTS re-certification class and failure to meet
standards in conducting operator training.

Adoption of a new instrument by an agency will require updating any BTS and Operators in
that agency.
1.5.1

A currently certified BTS may become a certified BTS for a new instrument by
completing an instrumentation class.

1.5.2

A currently certified Operator may certify on a new instrument by completing an ISPFS
approved Operator Instrumentation Class for the new instrument.

1.5.3

Individuals not currently certified as Operators must complete an Operator Class for
each approved instrument.

Record maintenance and management. It is the responsibility of each individual agency to
store calibration records, subject records, maintenance records, instrument logs, or any other
records as pertaining to the evidentiary use of breath testing instruments and to maintain a
current record of operator certification.
1.6.1 It is the responsibility of the agency to see that the said records are stored and maintained
a minimum of(3) years in accordance with IDAPA 11.03.01.
1.6.2 The Idaho State Police Forensic Services will not be responsible for the storage of such
records not generated by it.
1.6.2.1 Records may be subject to periodic review by the Idaho State Police Forensic
Services.

2
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Checks of Breath Testing
Calibration checks aid the Breath Testing Specialist (BTS) and the Idaho State Police Forensic Services
(ISPFS) in determining if a breath-testing instrument is functioning correctly. Calibration checks are
performed using a reference sample or analytical standard of ethanol-water, wet-bath simulator solutions
prepared and analyzed by the ISPFS or an approved vendor. The ISPFS analysis establishes the target
value and acceptable range of the solutions used for the checks and includes them on the Certificate of
Analysis. Note: The ISP established target values may be different from those shown on the bottle
label,

Alco-Sensor

Lifeloc FC20 - Portable Breath Testing Instrument Calibration Checks

2.1.1

The Alco-Sensor and Lifeloc FC20 portable breath testing instrument calibration check is
run using approximately 0.08 and/or 0.20 reference solutions provided by the Idaho State
Police Forensic Services or approved vendor and following the procedure outlined in the
Aleo-Sensor and Lifeloc FC20 instrument manuals.

2.1.2

The calibration checks using the 0.08 and 0.20 reference solutions consist of two samples
separated by air blanks.

2.1.3

A calibration check of the Aleo-Sensor and Lifeloc FC20 instruments using a 0.08
reference solution must be performed within 24 hours, ~efore or after a subject test to
approved for evidentiary use. Multiple breath tests may be covered by a single
carroratIon dieck.
-

b~

2.1.3.1 A 0.08 reference solution should be replaced with fresh solution approximately every
20 - 25 checks or every month, whichever comes first.
2.1.4

A 0.20 reference solution should be run and results logged once per calendar month and
replaced with fresh solution approximately every 20 - 25 checks.
NOTE: The 0.20 calibration check is run in support of excessive consumption: Idaho
Code section 18-8004c.

2.1.4.1 The 0.20 reference solution check satisfies the requirement for a calibration check
within 24 hours, before or after a subject test. The 0.20 reference solution should not
be used routinely for this purpose.
2.1.5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence
that are both within +/- 10% of the reference solution target value. Target values and
ranges of acceptable results are included in a certificate of analysis for each solution lot
series, prepared by, and available from, the ISPFS.
NOTE: Due to external factors associated with changing a reference solution
(examples include: ambient air in the sample chamber, temperature
3
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fluctuation) the results of the initial calibration check may not be within the
acceptable range, therefore the calibration check may be repeated until a pair
of satisfactory results are obtained however, if results after a total of three runs
for any solution (equivalent to six tests) are still unsatisfactory, contact the
appropriate ISPFS Laboratory. The instrument should not be used for
evidentiary testing until the problem is corrected and calibration check results
are within the acceptable range.
2.1.6

Temperature of the simulator must be between 33.SoC and 34.SoC in order for the
calibration check results to be valid.

2.1. 7

Calibration check solutions should only be used prior to the expiration date on the label.

2.1.8

An agency may run additional calibration checks at their discretion.

2.1.9

The official time and date of the calibration check is the time and date recorded on the
printout, or the time and date recorded in the log, whichever corresponds to the
calibration check referenced in section 2.1.3 or 2.1.4.1.

2.2 IntoxHyzer SOOOIEN Calibration Checks
Intoxilyzer 5000lEN instruments must have a calibration check with each subject test. If the
calibration check is acceptable the instrument will be approved and the resulting breath samples
will be deemed valid for evidentiary use.
2.2.1

Intoxilyzer 5000lEN calibration check is run using 0.08 and/or 0.20 reference solutions
provided by the Idaho State Police Forensic Services or approved vendor and following
the procedure outlined in the Intoxilyzer 5000lEN manual.

2.2.2

During each subject breath test using the Intoxilyzer 5000/EN, a 0.08 calibration check
will be performed as directed by the instrument testing sequence and recorded as SIM
CHK on the printout. If the SIM CHK is not within the acceptable range for the solution,
the testing sequence will abort and no breath samples will be obtained.

2.2.3

A two sample calibration check using a 0.08 reference solntion should be ran and results
logged each time a solution is replaced with fresh solution. A 0.08 reference solution
should be replaced with fresh solution approximately every 100 samples or every month,
whichevercomes first.
.

2.2.4

A two sample calibration check using a 0.20 reference solntion should be run and results
logged once per calendar month and replaced with fresh solution approximately every 2025 samples.
NOTE: The 0.20 calibration check is run in support of excessive consumption; Idaho
Code section 18-8004c.
4
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2.2.5

Acceptable results for a 0.080 or 0.20 calibration check is a pair of samples in sequence
that are both within +/- 10% of the reference solution target value. Target values and
ranges of acceptable results are included in a certificate of analysis for each solution lot
series, prepared by, and available from, the ISPFS.
NOTE: Due to external factors associated with changing a reference solution (examples
include: ambient air in the sample chamber, temperature fluctuation) the results of the
initial calibration check may not be within the acceptable range, therefore the calibration
check may be repeated until a pair of satisfactory results are obtained however, if results
after a total of three runs for any solution (equivalent to six tests) are still unsatisfactory,
contact the appropriate ISPFS Laboratory. The instrument should not be used for
evidentiary testing until the problem is corrected and calibration check results are within
the acceptable range.

2.2.6

Calibration check information should be entered in the instrument log. The official time
and date of the calibration check is the time and date recorded on the printout, or in the
absence of a printer, the time and date recorded on the log.

2.2.7

Calibration check solutions should only be used prior to the expiration date as marked on
the label.

2.2.8

Temperature of the simulator must be between 33.5°C and 34.5°C
calibration check results to be valid.

2.2.9

An agency may run additional calibration checks at their discretion.

III

order for the

2.2.10 Recommended calibration check procedure: Run <Escape><Escape> <C> using the 0.20
reference solution, rinse and dry the simulator, refill with fresh 0.080 and run <Escape>
<Escape> <C> before putting the instrument back in service.
2.2;1 1 The BTS must set the correct acceptable range limits and reference solution lot number in
the instrument before proceeding with subject testing.
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3. Subject Testing Procedure
Proper testing procedure by certified operators is necessary in order to provide accurate results that will
be admissible in court. Instruments used in Idaho measure alcohol in the breath, not the blood, and
report results as grams of alcohol in 210 liters of breath.
3.1 Prior to evidential breath alcohol testing, the subject must be monitored for fifteen (15) minutes.
Any material which absorbs/adsorbs or traps alc9hol should be removed from the mouth prior to the
start of the 15 minute waiting period. During the monitoring period the subject should not be
allowed to smoke, drink, e.at, or be1chlhurp.
3.1.2

The breath test must be administered by an operator currently certified in the use ofthe
specific model of instrument used.

3.1.3

False teeth, partial plates, or bridges installed or prescribed by a dentist or physician does
not need to be removed to obtain a valid test.

3.1.4

The operator may elect a blood test in place of the breath alcohol test if there is a failure
to complete the fifteen minute monitoring period successfully.

3.1.5

During the monitoring period, the operator must be alert for any event that might
influence the accuracy of the breath test.
3.1.5.1 The operator must be aware of the possible presence of mouth alcohol as
indicated by the testing instrument. If mouth alcohol is suspected or indicated, the
operator should begin another IS-minute waiting period before repeating the
testing sequence.
3.1.5.2 If, during the IS-minute waiting period, the subject vomits or is otherwise
suspected of regurgitating material from the stomach, the IS-minute waiting
period must begin again.

3.2

A breath alcohol test includes two (2) valid breath samples taken during the testing sequence
and separated by air blanks.
NOTE: A deficient or insufficient sample does not automatically invalidate a test.
3.2.1

If the subject fails or refuses to provide a second or third adequate sample as requested by
the operator, the single test result may be considered valid.
3.2.2.1 The operator may repeat the testing sequence as required by circumstances.
3.2.2.2 The operator should use a new mouthpiece for each series oftests.

3.2.3

A third breath sample is required if the first two results differ by more than 0.02.
6
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3.2.3.1 Unless mouth alcohol is indicated or suspected, it is not necessary to repeat the 15minute waiting period to obtain a third breath sample.
3.2.4

The operator should log test results and retain printouts for possible use in court. If there
is no printout, the log page becomes the legal record of the test results.

3.2.5

If a subject fails or refuses to provide a second or third sample as requested by the
operator, the results obtained are stilI considered valid by the ISPFS, provided the failure
to supply the requested samples was the fault ofthe subject and not the operator.

3.2.6

If the second or third samples are lacking due to instrument failure, the operator should
attempt to utilize another instrument or have blood drawn.

7
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James E. Johnson
604 S. Washington St., #3
Moscow, Idaho 83843
Telephone: (208) 882-1357
Fax: (208) 567 7313
ISB #6383
Attorney for Mr. Platz

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
C. JACK PLATZ,

Petitioner,
v.
IDAHO TRANSPORTATION
DEPARTMENT,
Respondent.

)
)
)
)
)
)
)

Case No. CV-2011-795
PETITIONER'S
REPLY BRIEF

Comes now the Petitioner and replies to the State's Brief of the Idaho
Transportation Department.
Mr. Platz and the State seem to concur on the issue before the Court, but differ on
the standard of compliance that law enforcement must use for the breath test to be
considered a valid test. Mr. Platz contends that if the fifteen minute waiting period
occurs and is used to validate the test, then the standards of the test must be applied
strictly. And, it must be fifteen minutes long.
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Factual dispute before the Court
Whether the entire fifteen minute period occurred.
The State contends that the waiting period began at 19:47:44. "It is clear from the
video that ... Trooper Montgomery started his watch at 1947:44 and administered the
breath test at 2002:45. The time or duration of the monitoring was exactly 15 minutes."
State's Brief at p. 5. Mr. Platz contends that Montgomery was watching his wristwatch
until 19:47:47-48. While the State's view allows for no margin of error on Montgomery's
part, Platz's view is that the time is short of fifteen minutes. Whatever is "clear" on the
video is really not clear, but subjective. While it would seem that a question of time,
particularly on a time-stamped piece of evidence, should be ,objective, in this case it is
not. The start-time of the monitoring period must begin when monitoring begins. It is a
problem which would be easily averted if the officer gave a comfortable time over the
fifteen minute minimum. Platz contends he did not make it to the minimum.
While is may seem trivial to dispute a matter of seconds either way, this is a
slippery-slope situation. Once some leeway is afforded under a minimum, what
minimum time would then be required? If there is a standard to uphold, it should be a
matter of a recognized change in the SOp, not a matter of discretion for the law
enforcement officer.
Whether the officer complied with the obligation to observe closely during the fifteen
minutes.
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The State asserts that liThe Hearing Examiner's finding that Trooper
Ivlontgomery was properly alert and aware is supported by substantial evidence in the
Record." Brief of lTD at p. 7. It is unclear where the Hearing Examiner makes that
finding. The video evidence shows that Montgomery is conversant and knows how to
perform the Standard Field Sobriety Tests (FSTs), as he is demonstrating them during
the fifteen minute period.
Further, the State asserts "Here, the Hearing Examiner's conclusion that Trooper
Montgomery stayed in /close proximity to the test subject' so that Trooper
Montgomery's senses of sight, smell and hearing could be employed is supported by
the video tape (Exhibit H)." That finding is also elusive. And, it is contrary to the video
when it shows Montogomery demonstrating the FST's, and going to his car to get the
test instrument, and that finding ignores the passing traffic and airplane noise.
What is most troubling is that the State uses the two BAC test results being
within a designated range as conclusive that no mouth alcohol was introduced into the
mouth by a belch or burp. While that may be a convenient means for validating test
results, the SOP itself introduces doubt when it puts in the officer's discretion of "if
there is doubt about those results, the Officer should look to the results of the
evidentiary tests." This makes an officer who may have gone to his car for a testing
instrument, or diverted his attention in a conversation, or was looking at his own feet
during FST, on a windy or noisy surroundings, to call into question his own testing
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procedure, and then seek validity in the very test which is at question. It is
bootstrapping at its best. An officer is equipped and trained to observe people, and
those observations are valuable and given weight. He is not, however, a measuring
device. By implementing the SOP requirements on law enforcement officers, the
subjective nature of human observation is carefully limited so that it can approximate
objectivity. But when an officer has paused in a strict observation period which is used
to provide validity for the surrounding or interference of outside factors -- such as a
burp causing the introduction of mouth alcohol -- then the circumstances designed to
give validity have failed.
Mr. Platz does not contend that Montgomery's senses were impaired, as stated
by the State. Brief at 9. Platz contends that that Montgomery's senses were interfered
with or interrupted during the fifteen minute period. While the State offers Wilkinson v.

State, (2011 WL 5582537, Ct. App. Opinion No. 69, November 17, 2011) to stand for the
proposition that an officer can turn his back for a minute and half and still have the
fifteen minute period be countenanced as "valid/' the subject being tested in Wilkinson
was in a small room designed for DUI testing, with three video cameras and good
acoustics and sound recording. Those do not apply in the case before the Court.
While a lesser standard of proof applies to the civil penalties associated with DUI
prosecution, and some deference given to a hearing officer's ruling, the evidence in this
case indicates that the requirements of the fifteen minute period (if it was fifteen
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minutes) was not complied with, in that Montgomery's senses were not focused on
Platz for the entire time.
Conclusion
Mr. Platz prays that the Court find that the Findings of Fact and Conclusions of

Law and Order are not supported by substantial evidence, due to the arresting officer's
failure to comply with the Standard Operating Procedures for administering the breath
test; he prays that the Findings be vacated, and the matter remanded to the Hearing
Officer with instructions that the suspension be reversed.

Dated this 23rd day of December, 2011.

J~
attorney for Mr. Platz

Certificate of Service
I hereby certify that a true and correct copy of the foregoing document was mailed by
regular first class mail to:
Edwin Litteneker Special Deputy Attorney General
Idaho Transportation Department
322 Main Street
P.O. Box 321
Lewiston, ID 83501
on the 23rd day of December, 2011.
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James E. Johnson, Attorney at Law
Respondent represented by counsel,
Edwin Litteneker, Lewiston, ID

)
---------------------------------------------------------------------------------------------------------------------------------

Subject of Proceedings:

APPELLATE ARGUMENT

This being the time fixed pursuant to order of the Court for hearing of
appellate argument in this case, Court noted the presence of counsel and the absence
of the petitioner.
Mr. Johnson presented appellate argument on behalf of the petitioner. Mr.
Litteneker presented appellate argument on behalf of the respondent. Mr. Johnson
argued in rebuttal.
Counsel responded to inquiries from the Court.
Court took the case under advisement, informing counsel it would render its
decision in writing.
Court recessed at 4:27 P.M., subject to call.
APPROVED BY:

Cj

~

JOHN R. STEGNER
DISTRICT JUDGE
Terry Odenborg
Deputy Clerk
COURT MINUTES

DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
STATE OF IDAH9, IN AND FOR THE COUNTY OF

C. JACK PLATZ,

)
)
)
)
)
)
)
)
)

Petitioner,
vs.
IDAHO TRANSPORTATION
DEPARTMENT,

Case No. CV-2011-0795

MEMORANDUM DECISION

_______________R_e_s~p_on_d~e_n_t_.______,)
C. Jack Platz ("Platz") has petitioned this Court for judicial review of the
administrative suspension of his driver's license by the Idaho Transportation
Department ("the Department").

I. BACKGROUND
On June 26,2011, while traveling south on State Highway 3, near milepost
12, Platz was stopped by Idaho State Police Trooper Chad Montgomery ("the
of1:icer"), for traveling above the posted speed limit. AR at 4. After being stopped,
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Platz admitted to the officer that he had consumed alcohol prior to driving. ld. at
5. The officer then asked Platz to exit his vehicle to perform Field Sobriety Tests.
ld; Pet. '8 Exhibit H ("video,? at 19:47:25. Upon Platz exiting his pickup, the officer
had him open his mouth and checked for any substances. ld. at 19:47:38. Next,
the officer looked down at his watch and indicated that a fifteen-minute waiting
period was beginning. ld. at 19:47:45. Platz then submitted to the Horizontal
Gaze Nystagmus evaluation. ld. at 19:48:25 - 19:49:44. The officer then looked
down to demonstrate the Walk and Turn evaluation to Platz. ld. at 19:51:0219:51:19. Platz performed the Horizontal Gaze Nystagmus, Walk and Turn, and
the One-leg Stand evaluations on the side of the highway and failed two of those
evaluations. ld. at 19:48:25 - 19:53:17; AR at 5.
The officer then informed Platz that he would have to submit to a breath
alcohol test. Video at 19:54:30. At that time, a second unidentified officer arrived
on the scene and engaged in a brief unrelated conversation with Platz. ld. at
19:55:21. The officer then read and explained the Idaho Code Advisory Form to
Platz while they were both standing alongside the highway in front of the officer's
patrol car. AR at 5; video at 19:55:44 - 19:58:35. Platz then blew into the Lifeloc
FC20 breath-testing instrument three times. Video at 20:02:45 - 20:07:30. Before,
and in between blows, the second officer and Platz continued their conversation.
ld. at 20:00:52 - 20:01:35. The Lifeloc machine measured Platz's breath alcohol
content at .201 on his first blow, indicated an insufficient sample on the second
blow, and measured Platz's breath alcohol content at .191 on the last blow. ld.
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The officer then arrested Platz fOl' Driving Under the Influence of Alcohol. Video
at 20:08: 18.
Platz later req1;lested an agency hearing to challenge the administrative
suspension of his driver's license. AR at 10. At a telephonic hearing held July 18,
2011, Platz's counsel argued that the officer did not wait fifteen minutes before

having Platz submit to the breath-alcohol tests. Transcript ('Tr. ') at 4, lines

18.

Platz's counsel later submitted supplemental argument to the Department
alleging that because of the circumstances surrounding the fifteen-minute
monitoring period, the officer was not always in a physical position to visually
monitor Platz or to use his sense of smell or hearing to ensure that nothing had
occurred to affect the validity of the test results. AR at 26-27.
The Hearing Officer issued Findings of Fact and Conclusions of Law and
Order on August 4,2011, sustaining the suspension of Platz's driver's license. AR
at 45-53. The Hearing Officer made the following findings:
1. The affidavit submitted by Officer Montgomery states the evidentiary

test was perfOl'med in compliance with Idaho Law arid ISP Standard
Operating Procedures.
2. Idaho State Police Standard Operating Procedure, Rule 6.1, provides
that"
. [P]rior to evidential breath alcohol testing, the
subject/individuaL should be monitored for at least fifteen (15) minutes.
This waiting period allows sufficient time for any mouth alcohol to
dissipate.
3. Counsel for Platz argues that all of the Standard Operating Procedures
"must" be observed for the test results to be admissible. However,
Standard Operating Procedure, Rule 6.1, sets forth recommended
language ("should") rather than mandatory language, and therefore,
strict compliance with the recommended language shall not bear the
sufficient weight to suppress the evidentiary test results.
4.
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5. An acceptable breath alcohol test normally includes two breath samples
separated by a difference of·.02 or less, and if this conditions exists, the
consistent and similar BRAC results of .201 and .191 confirms that no
residual mouth alcohol was present nor was there any other foreign
substances present which may have skewed the breath test results or
influenced the reliability of the test.
6. . ... Based on the record and a review of the video/audio recording of
the investigation, it has not been definitively shown that Officer
Montgomery did not follow the requisite procedures regarding the 15minute observation period. Brief conversations by Platz with a backup
officer did not significantly impede the ability of Officer Montgomery to
monitor Platz at the scene.
7. The Petitioner, Platz, did not affirmatively show by a preponderance of
the evidence that the test was not performed in compliance with Idaho
law and ISP Standard operating Procedures.
8. The evidentiary test was performed in compliance with Idaho Law and
ISP Standard Operating Procedures.

AR at 48-49. Following that adverse decision, Platz timely filed a Petition for
Judicial Review with this Court. AR at 54.

II. STANDARD OF REVIEW
Pursuant to I.C. § 18-8002A, the Department must suspend the driver's
license of any driver who has failed an evidentiary test for breath alcohol
concentration administered by a law enforcement officer. After being notified of
the administrative license suspension, the driver may request a hearing before a
Hearing Officer designated by the Department. Wilkinson v. State Dep't of

Transp., 151 Idaho 784, 264 P.3d 680, 682 (Ct. App. 2011) citing I.C. § 188002A(7). The driver has the burden to prove that one of the grounds for vacating

the license suspension under I.C. § 18-8002A(7) exists by a preponderance of the
evidence. Id; I.C. § 18-8002A(7). Those grounds include, that "[t]he tests for
alcohol concentration, drugs or other intoxicating substances administered at the
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direction of the peace officer were not conducted in accordance with the
requirements of

lS-S004(4), Idaho Code, or the testing equipment was not

functioning properly when the test was administered." I.C. § lS-8002A(7)(d).
Pursuant to I.C. § 18-8004(4), the Idaho State Police ("ISP") were given the
responsibility of setting standards for alcohol testing. To carry out that
responsibility, the ISP have issued procedures for the maintenance and operation
of breath testing equipment. Wilkinson, 264 P.3d 680 at 683 citing IDAHO ADMIN.
CODE 11.03.01.014. Noncompliance with ISP procedures is one of the grounds for
vacating an administrative license suspension pursuant to I.C. § 18-8002A7(d). Id.

citing Mahurin v. State Dep't of Transp., 140 Idaho 656, 658-59, 99 P.3d 125, 12728 (Ct. App. 2004).
A court reviewing an agency decision, "shall not substitute its judgment for
that of the agency as to the weight of the evidence on questions of fact." I. C. § 675279(1). A court should defer to an agency's findings of fact "unless they are
clearly erroneous." Wilkinson, 264 P.3d at 682; An agency's factual
determinations are not clearly erroneous so long as the determinations are
supported by substantial evidence in the record. Marshall v. State Dep't of

Transp., 137 Idaho 337, 340, 48 P.3d 666, 669 (Ct. App. 2002) (citations omitted);
I.C § 67-5279(3)(d). The court's review of disputed issues of fact "must be confined
to the agency l'ecord." I.C. § 67-5277.
A court must affirm the agency action under review unless it finds that the
agency's findings, inferences, conclusions, or decisions: (a) violate statutory or
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constitutional provisions; (b) exceed the agency's statutory authority; (c) are made
(d) are not supported by substantial evidence
record as a whole; or (e) are arbitrary, capricious, or an abuse of discretion.

§

67-5279(3), Marshall, 137 Idaho at 340,48 P.3d at 669; Price v. Payette County

Bd. of County Comm'rs., 131 Idaho 426,429,958 P.2d 583,586 (1998). The party
challenging the Hearing Officer's decision has the burden to prove "that the
agency erred

a manner specified by I.C. § 67-5279(3) and that a substantial

right of that party has been prejudiced." Bell v. Idaho Transp. Dep't, 151 Idaho
659,262 P.3d 1030, 1035 (Ct. App. 2011) (citations omitted). If the agency's
decision is not affirmed, "it shall be set aside, in whole or in part, and remanded
for further proceedings, as necessary." I.C. § 67-5279(3).

III. ANALYSIS
A. The Hearing Officer's conclusion that the officer sufficiently
monitored Platz during the fifteen-minute waiting period was
not supported by substantial evidence in the record asa whole.
The ISP Standard Operating Procedures ("SOPs") for breath-alcohol testing
state, "prior to evidentiary, breath testing, the subjectlindividual should be
monitored for at least fifteen (15) minutes." SOP § 6.1 (effective 11101/2010).
During the fifteen-minute pre-test waiting period, the test subject "should not be
allowed to smoke, drink, eat, or belchlburp/vomit/regurgitate." ld. The officer
conducting the fifteen-minute pre-test waiting period "must be alert for any event
that might influence the accuracy of the breath alcohol test." SOP § 6.1.4. And, if
"the subject/individual vomits or regurgitates material from the stomach into the
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subject/individual's breath pathway, the 15-minute waiting period must begin
again." SOP § 6.1.4.2. If the testing officer has any doubt "as to the events
occurring during the 15 minute monitoring period, the officer should look at the
results of the duplicate breath samples for evidence of potential alcohol
contamination." SOP § 6.1.4.3. Duplicate breath samples that correlate within .02
indicate the absence of alcohol contamination in the test-subject's breath pathway.
SOP § 6.2.2.2.
The purpose behind the monitoring period is to make sure the operator
observes the subject for any event that might make the results of the test
inaccurate through the introduction of mouth alcohol. State v. Carson, 133 Idaho
451,453, 988 P.2d 225,227 (Ct. App. 1999). The monitoring period is "not an
oneJ;ous burden" unfairly foisted upon law enforcement officials. State v.
DeFranco, 143 Idaho 335, 338, 144 P.3d 40, 43 (Ct. App. 2006). The operator is not
required to "stare fixedly" at the subject for fifteen minutes. Bennett v. State,
Dep't. of Transp., 147 Idaho 141, 144, 206 P.3d 505, 508 (Ct. App. 2009) (citation
omitted). However, the monitoring must "be such as could reasonably be expected
to accomplish the purpose of the requirement." Carson, 133 Idaho at 453,988 P.2d
at 227. This requirement is ordinarily met if the operator "stays in close physical
proximity to the test subject so that the officer's senses of sight, smell and hearing
can be employed." DeFranco, 143 Idaho at 338, 144 P.3d at 43. Use of sight alone
is not enough. Bennett, 147 Idaho at 144, 206 P.3d at 508. Furthermore, when an
officer's sense of sight is impaired, he must be able to use his senses of hearing and
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smell to properly observe the subject. DeFranco, 143 Idaho at 338, 144 P.3d at 43.
An officer's form affidavit is insufficient to support a finding that proper
procedures were followed "when specific credible evidence demonstrates a violation
of proper procedures." Bennet, 147 Idaho at 145,206 P.3d at 509.
The officer did not sufficiently monitor Platz during the fifteen-minute
waiting period because he was not "alert for any event that might influence the
accuracy of the breath alcohol test," as required by SOP § 6.1.4. The officer left the
observation area when he walked to retrieve the breathalyzer from his car.
During that time, neither he nor Platz was visible on the video. Video at 19:54:48
19:55:20. It is impossible to tell whether the officer was in a position to visually
monitor Platz. In addition, the officer did several things during the observation
period, such as demonstrating the Walk and Turn evaluation, retrieving the
machine from his car,preparing the machine, and talking to the other officer, that
diverted his attention from the requirement that he monitor Platz. Video at
19:47:45 - 20:02:45. Furthermore, there were several factors during the
monitoring period that impeded the officer's ability to augment his sense of sight
with other senses, including: the noise from the numerous cars that passed by, the
noise from the airplanes flying overhead, the noise from the conversations between
the second officer and Platz, and the outdoor odors. ld .
. Lastly, the monitoring period in this case was fraught with the following
problems from the standpoint of monitoring the suspect: First, the officer and
Platz were not in a room designed for breath alcohol testing that was equipped
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with cameras. Instead, the observation took place along a busy highway with only
one camera available to record the observation. At one

both Platz and the

officer are not within the camera's view. Video at 19:54:48 - 19:55:20. Second,
there were numerous noises throughout the outdoor observation period in this case
which could have concealed any burps or belches. In fact, at one point during the
observation, the officer noticeably raises his voice to overcome the noise. Video at
19:50:51. Finally, the second officer did not assist in the monitoring. The second
officer was never in very close proximity to Platz, did not pat him down, or ask him
if he had burped or belched. Rather, he merely engaged Platz in an unrelated
conversation. Video at 19:55:21- 19:55:36; 20:00:52- 20:01:35. The noise from
those conversations could have actually further impaired the officer's ability to
hear and distracted him from his visual observations.
In conclusion, the officer was not always in a position to employ his sense of
sight or alternatively, his sense of hearing and smell to be alert for any factors
that could influence the validity of the test results. By trying to do several things
at once, the officer did not sufficiently monitor Platz to ensure that the presence of
mouth alcohol did not affect the validity of the test results: The officer's form
affidavit is simply not enough to overcome the objective, credible video evidence
that showed the proper procedures were not followed in monitoring Platz. The
Hearing Officer's conclusion that the officer sufficiently monitored Platz during
the fifteen-minute waiting period was therefore, not supported by substantial
evidence in the record as a whole.
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The Hearing Officer held Platz to an inappropriate
proof reaching his decision.
At the agency

the burden to prove by a preponderance

the driver

of the evidence that a basis exists for vacating his license suspension under I.C. §
18-8002A(7). Wilkinson v. State Dep't 01, Transp., 151 Idaho 784, 264 P.3d 680,682
(Ct. App. 2011); I.C. § 18-8002A(7).
alcohol concentration were

such ground is to show that the tests for

conducted

accordance with the requirements set

forth in I.C. § 18-8004 and the ISP SOPs governing breath-alcohol testing. Id. at
683 relying on I.C. 18-8002A(7)(d). As explained above, the ISP SOPs advise that
"prior to evidentiary, breath testing, the subject/individual should be monitored for
at least fifteen (15) minutes." SOP § 6.1 (effective 11/01/2010). During that period,
the testing officer "must be alert for any event that might influence the accuracy of
the breath alcohol test." SOP § 6.1.4.
In this case, Platz challenged the sufficiency of the fifteen-minute waiting
period at the agency level by arguing that it was not fifteen minutes in duration
and that during the waiting period, the officer was not always in a position to
monitor Platz to ensure that nothing had occurred to affect the validity of the test.
Tr. at 4, lines 1-18; AR at 26-28. Platz had the burden to prove that the
monitoring period was not conducted in compliance with Idaho Law or ISP SOPs
by a preponderance of the evidence. See I.C. §18-8002A(7). However, in reaching
the conclusion that the officer conducted the monitoring period in compliance with
those standards, the Hearing Officer found the following:
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[b]ased on the record and a review of the video/audio recording of the
investigation, it has not been definitively shown that Officer Montgomery
did not follow the requisite procedures regarding the 15-minute observation
period.

AR at 49. This is a misstatement of the burden of proof borne by Platz. Idaho
Code § 18-8002A(7) requires the driver to make a showing by a preponderance of
the evidence. The statute does not require the driver to "definitively show" that
the requisite procedures were not followed. The Hearing Officer's conclusion
regarding the sufficiency of the monitOl'ing period was therefore, based upon a
finding that did not compOl't with I.C. § 18-8002A(7). Accordingly, this is an
alternative basis for this Court to vacate Platz's license suspension pursuant to
I.C. § 67-5279(3)(a).

IV. CONCLUSION
The Hearing Officer's findings are not supported by substantial evidence in
the record as a whole. In addition, the Hearing Officer applied the wrong burden of
proof when he concluded that Platz had not "definitively shown that Officer
Montgomery did not follow the requisite procedures regarding the 15-minute
observation period." Consequently, the Hearing Officer's decision is VACATED and
the case is REMANDED.

'J-tJJJ

.

Dated this __ day of March 2012 .

. 9-,v\.

q~

John R. Stegner
District Judge
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH
C. JACK PLATZ,

)
)
Petitioner/Respondent)
)
v.
)
)
STATE OF IDAHO
)
)
TRANSPORTATION DEPARTMENT,
)
Respondent/Appellant)

TO:

Case No. CV 2011-0795

NOTICE OF APPEAL
Fee Category: I.
Fee: Exempt - I.e. § 67-2301

THE ABOVE NAMED RESPONDENT, C. JACK PLATZ, AND YOUR
ATTORNEY, JAMES E. JOHNSON, 604 S. WASHINGTON ST. #3, 83843,
AND THE CLERK OF THE ABOVE ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:

1. The above named Appellant, STATE OF IDAHO TRANSPORTATION
DEPARTMENT (hereinafter referred to as "Department"), appeals to the Idaho Supreme
Court from the Memorandum Opinion and Order of the 2 nd day of March 2012, entered
by Honorable Judge Stegner vacating the Department's suspension of Mr. Platz's driving
privileges.
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2. This appeal is taken on issues of law and fact. It is generally submitted that
the issues on appeal will include the District Court's failure to affirm the decision of the
Department's Hearing Official, particularly in regards to the circumstances of the fifceen
minute monitoring period in connection with the administration of an evidentiary test for
breath alcohol. A more specific detailing of the issues on appeal will be supplied upon the
briefing of this matter.
3. That the Department has a right to appeal to the Idaho Supreme Court as the
state agency which originally administratively suspended the driving privileges of Mr.
Platz and appeared through its Special Deputy Attorney General in the Petition for
Judicial Review proceedings before the Honorable Judge Stegner.
4. The order described in paragraph 1 above is an appealable order under and
pursuant to Idaho Appellate Rule I I (f).
5. The Appellant requests the preparation of the standard reporter's transcript
from the Oral Argument on Petition for Judicial Review held on January 11, 2012 as
defined in Idaho Appellate Rule 25(a).
6. The Appellant requests the clerk's record be prepared as provided for under
Idaho Appellate Rule 28(a)(1) including the Department's Administrative Record and the
Transcript of the Department's Administrative Hearing.
7. I certify:
(a) That a copy of the Notice of Appeal has been served on the reporter.
(b) That the Clerk of the District Court has been paid the estimated fee for
preparation of the reporter's transcript.
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(c) That the State of Idaho is exempt from paying the estimated fee for
preparation of the clerk's record per Idaho Code Section 67-2301.
(d) That the State of Idaho is exempt from paying the appellate filing fee
per Idaho Code Section 67-2301.
(e) That service has been made upon all pal1ies required to be served
pursuant to Idaho Appellate Rule 20.
DATED this __ day of March, 2012.

Edwin L. Litteneker
Special Deputy Attorney General
Attorney for Idaho Transportation Department
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And deposited in the United States
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Delivery
Hand delivered
To:

James E. Johnson
604 S. Washington St., #3
Moscow, Idaho 83843
Sheryl Engler
Certified Court Reporter
P.O. Box 8606
Moscow, Idaho 83843

On this -'--+- day of March 2012.

Edwin L. Litteneker
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hereby appointed Special Deputy Attorney General for the purpose of representing the
State of Idaho in any appeal from a hearing officer's decision in Idaho Transportation
Department District 2 filed pursuant to the authority of Idaho Code § 18-8002A,
Automatic License Suspension Program.
This letter of appointment will be included in the files of any court case, hearing, or other
matter in which he represents the State of Idaho in these appeals. This appointment is
effective through December 31, 2012.
Any courtesies you can extend to Mr. Litteneker in his conduct of business for the State
of Idaho, as my delegate, will be appreciated.
Sincerely,

LAWRENCEG. WASDEN
Attorney General
LGW:blm

P.O. Box 83720, Boise, Idaho 83720-0010
Telephone: (208) 334-2400, FAX: (208) 854-8071
Located at 700 W. Jefferson Street, Suite 210
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SECOND JUDICIAL DISTRICT OF

IN THE DISTRICT COURT

STATE OF IDAHO, IN AND FOR THE COUNTY OF LATAH

IN THE MATTER OF THE DRIVER'S
LICENSE SUSPENSION OF CHAUNCEY
JACK PLATZ

CHAUNCE JACK PLATZ
Petitioner-Respondent,
v.

STATE OF IDAHO, DEPARTMENT
OF TRANSPORTATION,
Respondent-Appellant.

)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No.

39805-2012

CLERK'S CERTIFICATE
RE: EXHIBITS

I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial
District of the State of Idaho, in and for the County of Latah, do hereby certify that the
following:
AGENCY'S RECORD
1. DVD was Exhibit H to the Idaho Transportation Department's
Administrative Record.
AND FURTHER the Transcript of the Administrative License Suspension Hearing
held on July 18, 2011, and the Transcript of the Appellate Argument held on January 11,
2012, and a will be lodged with the Clerk of the Supreme Court in accordance with the
Appellate Rules and will be lodged as an exhibit as provided by Rule 31(a)(3), IAR.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
said Court at Moscow, Idaho this
day of
2012.
Susan R. Petersen, Clerk of the
District Court, Latah County, ID
By _ _ _ _ _ _ _ _ __

Deputy Clerk
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)
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STATE OF IDAHO, DEPARTMENT
)
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)
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)
)

SUPREME COURT NO. 39805-2012
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I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial
District of the State of Idaho, in and for the County of Latah, do hereby certify that the
above and foregoing transcript in the above entitled cause was compiled and bound
under my direction as, and is a true, full, complete and correct transcript of the pleadings
and documents as are automatically required under Rule 28 of the Idaho Appellate Rules.
I do further certify that all exhibits, offered or admitted in the above entitled cause
will be duly lodged with the Clerk of the Supreme Court along with the court reporter's
transcript and the clerk's record, as required by Rule 31 of the Idaho Appellate Rules.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
said Court at Moscow, Idaho this __ day of _ _ _ _ _ _ _ _ 2012.
Susan R. Petersen, Clerk of the
District Court, Latah County, ID
By _ _ _ _ _ _ _ _ _ __
Deputy Clerk
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)
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STATE OF IDAHO, DEPARTMENT
OF TRANSPORTATION,

)
)
)
)
)
)
)
)

SUPREME COURT NO. 39805-2012
CERTIFICATE OF SERVICE

)

Respondent-Appellant.

)
)

I, Ranae Converse, Deputy Court Clerk of the District Court of the Second Judicial District of
the State of Idaho, in and for the County of Latah, do hereby certify that I have mailed, by United
States mail, one copy of the Clerk's Record to each of the attorneys of record in this cause as follows:
EDWIN L. LITTENEKER
SPECIAL DEPUTY ATTORNEY GENERAL
322 MAIN STREET
LEWISTON, ID 83501

JAMES E. JOHNSON
604 SOUTH WASHINGTON ST. #3
MOSCOW, ID 83843

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of said Court at
Moscow, Idaho this
day of _ _ _ _ _ _ _ _ __
Susan R. Petersen, Clerk of the
District Court, Latah County, ID
By _ _ _ _ _ _ _ _ _ __

Deputy Clerk
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